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Docket Xo. 19254. 


Charles J. Bell, Executor Estate of Alexander 
(Corcoran Thom, Administrator d. b. n. c. t. < 


Britton 
i. of the 


Estate of Alexander Britton, Deceased), Petitioner (Sub¬ 
stituted by Order of 4-17-30), 

v. 


Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: John R. Shields, Esq., Herbert King, 
Esq. | 

For CommT: Arthur Carnduff, Esq. 

Docket Entries. 

1926. 

Aug. 12. Petition received and filed. 

“ 14. Copy of petition served on Solicitor. 

“ 12. Notification of receipt mailed taxpayer, j 

Sep. 7. Answer filed by General Counsel. 

“ 10. Notice of filing answer and placing proceeding on 

General Calendar. 

1928._ 

Aug. 21. Hearing date set Oct. 1, 1928. 
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Sep. 13. 


Oct. 3. 

44 3. 

1929. 
Feb. 26. 

Mar. 12. 
Mav 2. 


a o*> 


Jim. 3. 
44 10 . 


Aug. 1. 

44 9. 

Oct. 31. 
44 31. 


Motion to place on Reserve Calendar filed by 
G. C. 

Motion granted. 

Motion for a continuance filed by taxpayer. (No 
action necessary.) 

Petition for the issuance of letters rogatory filed 
by taxpayer. 

Motion for at least ten days from Oct. 1, 1928 to 
file objections to interrogatories, filed by G. C. 

Objections to interrogatories filed by G. C. Over¬ 
ruled 10-5-28. 

Cross interrogatories filed by G. C. 

Motion to 1 restore to General Calendar filed by 
G. C. Granted 3-11-29. 

Hearing set June 10, 1929. 

Motion to place on Reserve Calendar filed by tax¬ 
payer 5-6-29. Denied. 

Stipulations as to depositions filed. 

Hearing had before Clias. P. Smith, Div. 5, on 
merits, to remain on calendar for hearing on 
June 10, 1929. 

Transcript of hearing 5-28-29 filed. 

Hearing had before C. P. Smith Div. 5, on merits. 
Briefs due 60 days. 

Transcript of hearing June 10, 1929 filed. 

Brief filed bv G. C. ' 

w 

Brief filed by taxpayer. 

Decision entered. C. P. Smith, Div. 5. 

Findings of Fact and Opinion rendered Judge 
Smith Div. 5. Judgment will be entered for 
the Commissioner. 


1930 

Apr. 15. Motion to substitute Corcoran Thom, Adminis¬ 
trator, as petitioner in place of Charles J. Bell, 
filed by taxpayer. 

44 17. Order substituting Corcoran Thom, Adm. d. b. n. 

c. t. a J, of Estate of Alexander Britton, de¬ 
ceased in place and stead of Charles J. Bell, 
Executor, entered. 

44 17. Stipulation of venue filed. Court of Appeals D. C. 
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Apr. 17. Petition for review by Court of Appeal*! of D. C. 

with assignments of error tiled by taxpayer. 

“ 17. Proof of service filed. i 

May 22. Praecipe with proof of service thereon filed. 

22. Statement of evidence lodged. 6-6-30 approved 
and ordered filed. 


Now, June 12, 1930, the foregoing Docket Entries, certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 Copy. 

Filed Aug. 12, 1926, United States Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 19254. 

Charles J. Bell, Executor of the Last Will and Testament 
of Alexander Britton, Deceased, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions j for a re¬ 
determination of the deficienev set forth bv the Commis- 

• •> 

sioner of Internal Revenue in his Notice of Deficiency IT: 
PA:2-60D AAR-205, dated June 14,1926, and as a basis for 
his proceeding alleges as follows: 

1. Petitioner is Executor of the Last Will and Testament 
of Alexander Britton, Deceased, who departed this life on 
June 24, 1926, petitioner’s office being at the American 
Security and Trust Company, 15th Street and Pennsylva¬ 
nia Avenue, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, letters testamentary on the estate of said 
Alexander Britton having been duly issued to petitioner by 
the Orphans’ Court for Montgomery County, State of 
Maryland. 
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2. Notice of Deficiency (a copy of which is attached 
hereto and marked “Fxhibit A”) was mailed to petition¬ 
er’s testator, Alexander Britton, on dune 14, 1926. 

o. The taxes in controversy are income taxes for the cal- 
endar year 1921, in the sum of $S,o05.14. 

4. The determination of tax set forth in.the said Notice 


of Deficiency is based upon the following errors: 

(a) Failure of the Commissioner of Internal Rev- 
4 enue to hold that the amount attempted to be de¬ 
ducted was in fact a bad debt within the meaning of 
the revenue laws appertaining thereto. 

(b) Failure of the Commissioner of Internal Revenue to 


allow such deduction, in the amount of $‘>7,100, for bad 
debts. 


5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Heretofore, to wit, in the year 1916, Catherine Brit¬ 
ton, daughter of said Alexander Britton, Deceased, was 
married in the Fnited States of America to Prince Alfred 


Hohenlohe, a subject of the country of Austria, then tem¬ 
porarily residing in the Fnited States on a diplomatic mis¬ 
sion. That, upon the declaration of war by the United 
States upon Austria, they, the said Prince and Princess 
Hohenlohe, left the United States, and, during the period 
of the war, they resided at Berne, Switzerland. That, dur¬ 
ing the entire period of the war, said Prince and Princess 
Hohenlohe neither had access to. nor communication with, 
said Alexander Britton, in the United States, nor with the 


family of Prince Alfred Hohenlohe in Austria; that, at the 
time of the marriage of his daughter, Catherine, in 1916, 
said Alexander Britton knew and had every reason to be- 
lieve and did in fact believe that the said Prince Hohenlohe 


was a member of the ruling family of Austria, was a man 
of ample means and had bright prospects for the future. 
That, upon the signing of the Armistice, said Prince and 
Princess Hohenlohe visited the United States with their 


two children; that upon said visit they informed said Alex¬ 
ander Britton that, during the period of the war, the said 
Prince Hohenlohe had been entirely cut off from any in¬ 
come or revenue, and had been forced to subsist entirely 
upon borrowed funds; that these funds had been loaned to 
the said Prince Hohenlohe by various people, at high 
5 rates of interest, and, in certain cases, delay in pay¬ 
ment thereof would seriously impair his credit and 
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position. That said Prince Holienlohe sought to bor row and 
did borrow from said Alexander Britton, during the period 
from July 5, 1919, to August 17, 1920, large sums of money 
to enable him, the said Prince Holienlohe, to return to Aus¬ 
tria, and to pay olf the debts theretofore incurred by him as 
aforesaid, together with additional sums of money for the 
support of himself and family, until such time as lie could 
improve his financial conditions, said loans amounting in all 
to the sum of $37,100. The said Alexander Britton was as¬ 
sured by his said son-in-law, Prince Holienlohe, that there 
was no doubt that there would be such a re-adjustment of 
the internal affairs of Austria as would enable lliim, the 
said Prince Holienlohe, to pay and satisfy his indebtedness 
to deceased within a reasonable time. That the transaction 
hereinbefore described was distinctly understood bv de- 
ceased and by his son-in-law, the said Prince Holienlohe, 


to be a loan and not in any sense a gift, and that cteceased 
was to be re-paid said sums of money within a reasonable 
time. That after the making of said loan said Alexander 
Britton had numerous and various communications from his 
said son-in-law in Austria, and was, by reason of si'.ch com¬ 
munications, impressed with the fact that the royal family 
of Austria was ruined and in an insolvent condition, and 
that their various estates were either confiscated or made 
unremunerative, and that many of them had been obliged to 
part with their jewels and heirlooms due to the sevirities 
and exigencies of the war; and that, as time went on, the 
affairs of said Prince Holienlohe and his family seemed to 
grow steadily worse; that deceased, during a yisit to 
Austria in the fall of 1921, became so thoroughly convinced 
of the inability of his said son-in-law, Prince Hoheijlohe, to 
re-pay and make good to him the loans above men- 
6 tioned, that he, the deceased, sought the advice of 
counsel as to the propriety and legality of his tak¬ 
ing credit for the same in his income tax return for the 
calendar year 1921 as a bad debt. That, being advised that 
such was the proper and legal course to pursue, deceased 
did claim credit for same upon his income tax return for 
said calendar year 1921, attaching to said return an explan¬ 
atory memorandum substantially in accord with the facts 
set forth herein. That deceased sent a copy of said ex¬ 


planatory memorandum to his said son-in-law, Prince 
Holienlohe, in Austria, by whom he was advised that he, the 
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said Prince Holienlohe, as to the propriety of deducting the 
same, agreed with deceased, and informed deceased that he 
would be unable lo pay back the loan even though conditions 
in Austria should improve. That deceased was an attorney 
at law, and a member of the bar of the several courts in the 
District of Columbia, and was apprised of the fact that, 
should lie as an American citizen attempt to collect this 
obligation from his said son-in-law, it would be necessary 


for him, the deceased, to sue in the courts of Austria, and 
that in the event a judgment should be rendered in his 
favor there was no property of any nature whatsoever be¬ 
longing to or owned bv his said son-in-law which could be 
attached or otherwise made subject to satisfaction of said 
judgment, and in decedent’s opinion such a procedure 
would have been nothing more than an added expense to 
himself with no chance of a monetary return by reason 
thereof. That those circumstances, among others, caused 
deceased to conclude that the loans aforesaid were uncol¬ 
lectible and a bad debt, and to claim a deduction therefor 
upon his income tax return for the calendar year 1921, 
treating said indebtedness as a bad debt. 

(b) Deceased, in accordance with this conclusion, 
reached in good faith and upon the honest belief 
7 that said loans were a bad debt and uncollectible, 
deducted the amount of said loans, in the sum of, to 
wit, $37,100, from ihis income tax return for the taxable 
year 1921, attaching thereto a memorandum setting forth 
Ids reasons for claiming such deductions, which were sub¬ 
stantially as set out herein; and that on June 14, 1926, de¬ 
ceased received a inotice from said Commissioner of In¬ 
ternal Revenue (bureau s/mbols: TT:PA: 2-60D AAR-205) 
informing him that his claim for abatement of deficiency in 
tax in the sum of $8,505.14, had been considered and re¬ 
jected. 

6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent, on the following and each of the 
following grounds: 

(a) That the amount attempted to be deducted, in the 
sum of $37,100, as a bad debt, for the taxable year 1921, 


should be allowed and deducted from the income tax return 
of deceased for that year. 

(b) That this honorable board shall decree and hold that 
the amount of $37,100, attempted to be deducted, is in fact 
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and in law a bad debt, within the meaning of the revenue 
laws appertaining thereto. 

Wherefore petitioner prays that this board may hear and 
re-determine the defieiencv herein alleged. 

GEO. P. IiOOVEfe, 
Counsel for Petitioner. 

743 Investment Building, 

Washington, D. C. 

District of Columbia, ss : 

George P. Hoover, who makes this verification as at¬ 
torney for the petitioner, Charles J. Bell, because of the 
absence of said petitioner from this jurisdiction, being duly 
sworn, says that lie is attorney as aforesaid; that lie has 
read the foregoing petition and is familiar with tjhe state¬ 
ments contained therein; that the facts stated are 

cept as to those facts stated to be upon information 
S and belief, and those facts he believes to be true. 

GEO. P. HOOVER. 


Subscribed and sworn to before me this Twejlfth day 
of August, 192G. 

LORENE M. GRAEFl 
Notary Public , 

My commission expires on the 1st day of April, 
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Exhibit A. 
Form NP-5. 


D. C. 
1929. 


Treasury Department, Office of Commissioner of j Internal 

Revenue. 


IT :PA :2-60D. AAR-205. 


Washington, June 14j, 1926. 


Mr. Alexander Britton, 

1512 H Street N. W., j 

Washington, D. C. j 

Sir : j 

Your claim for abatement of a deficiency in taxj amount¬ 
ing to $8,505.14, assessed against you for the taxable year 
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1921, lias boon carefully considered bv this office, and it is 
proposed to allow Hie said claim for $ None and to reject it 
for $ 8 , 00 ."). 14, as computed upon the enclosed statement. 

In accordance with the provisions of Section 283(c) or 
Section 283(&) of the Revenue Act of 1926, you are allowed 
GO days (not counting Sunday as the sixtieth day) from the 
date of mailing of this letter within which to file a petition 
with the United States Board of Tax Appeals, Earle Build¬ 
ing, Washington, D. C., contesting in whole or in part the 
correctness of this determination. 

If you acquiesce in this determination and do not desire 
to file such petition, you are requested to execute waiver 
of your right to file a petition with the United States Board 
of Tax Appeals on the enclosed Form A, and forward it 
to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT:PA:2-60D:AAR-205. In the 
event that you acquiesce in a part of the determination, the 
waiver should be executed with respect to the items to which 
you agree. 

(See Next Sheet.) 

10 Respectfully, 


(Signed) 


D. H. BLAIR, 

Com missioner, 
By C. R. NASH, 
Assistant to the Commissioner . 


Enclosures: Statement, Waiver—Form A. 

Statement. 


IT:PA:2-60D. AAR-205. 


In re Mr. Alexander Britton, 1512 II Street N. W., Wash¬ 
ington, D. C. 

Year 1921—Claim Rejected for $8,505.14. 

Your claim for the abatement of $8,505.14, individual in¬ 
come tax for the year 1921 has been examined. 

You state in your claim that the sum of $37,100.00 was 
loaned to your son+in-law during the year 1921, and this is 
no different from any other business transaction of the 
kind. 
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You are advised that since you have furnishecj no new 
information in your claim, this office has no alternative 
but to sustain the previous audit as indicated in office letter 
dated February 10, 192G. 

Now, June 12, 1930, the foregoing Petition, certined from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 Filed Sep. 7, 1926, United States Board of Tax Ap¬ 
peals. 

United States Board of Tax Appeals 
Docket No. 19254. 


Appeal of Estate of Alexander Britton, Washington, D. C. 


Answer. 

The Commissioner of Internal Revenue bv his attornev, 
A. W. Gregg, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 
2 and 3 of said petition. 

(2) Denies that there was error in the determination of 
tax as alleged in paragraph 4. 

(3) Answering the allegations contained in paragraph 
5 (a), admits that Catherine Britton, the daughter of 
Alexander Britton, deceased, was married in 19l6 in the 
United States to Prince Alfred Hohenlohe, a subject of the 
country of Austria, who was then temporarily residing in 
the United States on a diplomatic mission; admits that 
upon the declaration of war upon Austria by the LTiited 
States, the said Prince and Princess Hohenlohe left the 
United States and during the period of the war that they 
resided at Berne, Switzerland; that the said iVlexander 
Britton, deceased, deducted in his 1921 return tint amount 

of certain moneys alleged to have been leiit to the 
12 said Prince Alfred Honenlohe; that the slid Alex¬ 
ander Britton, deceased, was an attorney at law and 

2—5232a 
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a member of the bar of the Federal courts in the District 
of Columbia. 

(4) For lack of information, denies each and every alle¬ 
gation contained in paragraph 5(a) not hereinbefore specif¬ 
ically admitted. 

(5) Answering the allegations contained in paragraph 
5(6), admits that on June 14, 1926, Alexander Britton, de¬ 
ceased, received a notice from the Commissioner of In¬ 
ternal Revenue informing him that his claim for abatement 
of deficiency in tax in the sum of $8,505.14 had been con¬ 
sidered and rejected; that the said Alexander Britton, de¬ 
ceased, took a deduction in his 1921 return in the sum of 
$37,100 for alleged bad debts, but denies that the alleged 
debt had been ascertained to be worthless at the time it 
was charged off. 

(6) Denies each and every allegation contained in the 
said paragraph 5(6) not hereinbefore specifically admitted. 

(7) Denies generally and specifically each and every al¬ 
legation in taxpayer’s petition not hereinbefore admitted, 
qualified or denied. 

Wherefore it is prayed that taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

BRICE TOOLE, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, June 12, 1930, the foregoing Answer, certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


! 
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United States Board of Tax Appeals. 

Docket No. 19254. 

Charles J. Bell, Executor of the Last Will and Testament 
of Alexander Britton, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 31, 1929. 

A debt claimed to have been ascertained to be worthless 
and deducted from gross income by the decedent in its 
income-tax return for 1921 held not to have bc^en ascer¬ 
tained to be worthless in 1921. 

John R. Shields, Esq., H. G. King, Esq., for the 

Arthur Carndujf, Esq., for the respondent. 

This proceeding is for the redetermination of a deficiency 
in income tax of $8,505.14 for 1921 assessed against the 
decedent in his lifetime. The sole issue is the deductibility 
in the decedent’s income-tax return for 1921 of a debt 
claimed to have been ascertained to be worthless in that 
year in the amount of $37,100. 

Findings of Fact. 

The petitioner is the executor of the last will and testa¬ 
ment of Alexander Britton, deceased. The decadent was 

7 i 

a prominent lawyer of Washington, D. C.,j who died 
14 June 24, 1926. He left him surviving two daugh¬ 
ters and his widow. 

In 1916, decedent’s daughter, Catharine, married Prince 
Alfred Hohenlohe Schillingsfurst, of Austria, who was 
then residing in Washington as secretary of tlje Austro- 
Hungarian Embassy. Upon the declaration of wrjr between 
Austria and the United States the embassy was removed 
and Prince Alfred Hohenlohe was transferred t<^ the Aus¬ 
trian Legation at Berne, Switzerland, where ljie resided 
until November, 1919. When he went to Switzerland he 
was amply provided with funds in Austrian kironen and 
was comfortably off, He was receiving an allowance from 


petitioner. 
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his father as well as his salary from the embassy. The 
currency of Austria, the kronen, had depreciated in value 
to some extent when he first went to Berne and he was 
able to receive only four Swiss francs for live Austrian 
kronen, whereas the! normal rate of exchange was five Swiss 
francs for five Austrian kronen. Bather than take a loss 
which an exchange would have entailed lie borrowed from 
various sources in Switzerland the sum of approximately 
$10,000 in American money with which to support himself 
and family, depositing the kronen which he had as col¬ 
lateral to secure the loans. lie returned to America in 
December, 1919, and at that time saw his father-in-law, 
the decedent, and explained to him his financial condition 
and also that the loans which he had secured in Switzer¬ 
land were drawing high rates of interest, and that he was 
anxious to pay them off. He told the decedent of the 
depreciation of his securities in detail and that he 
15 thought conditions in Austria would improve again 
and that the ctirrencv would go back to where it had 
been before the war and that he would be in a position to 
pay back to the decedent any money he might see fit to 
lend him for the purpose of liquidating the obligations 
which he had incurred. He asked the decedent to lend him 


sufficient money to do this and the decedent, at various 
times during the vears 1919 and 1920, loaned him sums of 
money aggregating $37,100. "With part of this money the 
Prince paid off his obligations in Switzerland in the amount 
of approximately $10,000; with another part thereof he 
bought, in the spring of 1920, property known as Friecl- 
stein, an estate of his ancestors, near Vienna, for the then 
equivalent of $15,000 United States currency. He was 
enabled to make this purchase by reason of a will of his 
grandmother who had owned the estate and who had stipu¬ 
lated that if the Prince’s uncle did not occuov it the Prince 

i « 

should be permitted to purchase at a price which was the 
then equivalent to approximately $15,000 United States 
currency. The estate consisted of approximately 300 acres 
upon which was a large castle or country houLie. The 
Prince’s reasons for buying this property was, first, be¬ 
cause he thought he was getting it at a price far belowi 
its value and, second, because he thought he could make 
money from the operation of the farm land. Prince Hohen- 
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lohe took title to the estate in his own name and lived there 
with his familv during 1920 and 1921. In 1925 he 

16 borrowed approximately $20,000 on the property. 
He is living on the property at present with his two 

children. 

It was necessary for the Prince to make certain improve¬ 
ments on the property and a part of the money advanced 
to him bv his father-in-law, the decedent, was used for that 
purpose and the balance in meeting living expense]}; since 
the operation of the property did not prove financially re¬ 
munerative. 

During the years 1919 and 1920, and up to the present 
time. Prince Hohenlohe has owned securities and had some 
expectancy of inheritance from his own family. Tie did 
not know what his property, exclusive of Friedstein, was 
worth. This all depended upon the question as to whether 
the Austrian kronen would appreciate in value jas was 
expected by the Prince. 

p’or all of the advances made by the decedent to his son- 
in-law no notes were ever given to the decedent and no 
arrangement was made for the repayment of the money 
at any particular time, nor was there any agreement for 
the payment of interest. 

On or about April 10, 1922, the decedent addressed a 
letter to his daughter, Catharine, the Princess Hohenlohe, 
to which the Prince replied under date of May 2, 1922, as 
follows: 

17 Catharine had your letter of April 10th and thanks 
you very much for it. Fortunately both she and the 

baby are doing verv well and it won’t be long before she 
will be quite recovered and around again. I have read the 
copy of the explanation which you attached to your income 
return and entirely agree with your statement of the case. 
You will have seen by the newspapers that conditions in 
our poor Austria are still getting worse and that th (2 Krone 
is so low that the money I owe you makes such an enormous 
sum that I am quite unable to raise it. I regret very much 
to say that even in case conditions do improve I will never 
be able to return my loan to you. 

We are very glad to hear that you are well and are 
looking forward to voar visit this summer. Catharine and 
I both send you our love. 
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The decedent's last will and testament was executed on 
June 17, 1924. This will makes no reference to the debt 
owed to the decedent bv Prince llohenlohe. The residuary 
estate of the decedent was left in trust with a provision 
that the income therefrom should be divided equally be¬ 
tween his two daughters and his widow during* their joint 
lives. The net estate of the decedent amounted to approxi¬ 
mately $150,000 including insurance on the life of the 
decedent amounting to approximately $49,000 payable to 
the estate. The decedent kept no books of account as to 
his transactions with Prince llohenlohe. 

In his income-tax return for 1921, the decedent claimed 
as a deduction from gross income $37,100 as a debt ascer¬ 
tained to be worthless during the year. The Commissioner 
amended the income-tax return filed by disallowing this 
deduction. 

18 Opinion. 

Smith: The only issue presented by this proceeding is 
the right of the decedent to deduct from gross income in 
his income-tax return for 1921, $37,100 as a debt ascer¬ 
tained to be worthless in 1921. This is the amount of 
monev which the decedent had advanced to his son-in-law. 
Prince llohenlohe, of Austria, during the years 1919 and 
1920. 

The respondent submits, in the first place, that the ad¬ 
vances to Prince Hohenlohe were gifts by the decedent and 
not loans. He submits, in the second place, that if they 
were loans they were not ascertained to be worthless dur¬ 
ing the year 1921; and that there is no evidence that the 
decedent ever charged them off his books of account. 

The only evidence that the amounts advanced bv the 
decedent to Prince Hohenlohe were loans consists of the 
testimony of Prince llohenlohe himself. He states defi- 
nitely that he borrowed the money from his father-in-law; 
that at the time that he borrowed the money he expected 
that conditions in 1 Austria would improve and that his se¬ 
curities constituting his sole property would again become 
valuable, in which event lie would be able to repay the 
amounts advanced. This evidence is in no way refuted 
by any testimony presented by the respondent and we think 
that the evidence warrants a finding that the money was 


CORCORAN THOM, AD MR., VS. COM. INT. REV. 


15 


loaned by the decedent to his son-in-law and tliajt it was 
not a gift to him. 

19 The evidence is further to the effect that the 
kronen had depreciated to a very great extent in 
1920 and that the securities owned by the Prince had little 


value during that year. The political conditions in 


Austria 


were worse in 1921 than in 1920. The decedent visited his 
son-in-law in Austria twice during his lifetime, the last 
time in 1925 and the first in either 1921 or 1922. The Prince 
was not sure in which year the decedent made this visit. 
It was contended that at the time of this visit the decedent 
ascertained the actual conditions and knew for a cfertainty 
that the debt was worthless. The letter from the Prince 
to the decedent dated May 2, 1922, conclusively proves to 
our mind that the visit was made in 1922. We ai 
opinion that the decedent had or should have had 
grounds for believing the debt recoverable in 19 


e of the 
as good 
21 as in 


1919 or 1920 at the time the money was loaned to the 


Prince. In 1921, the Prince owned the estate of Fi 


that he 
The evi- 


wliich apparently had a value in excess of its eo^t to the 
Prince in the spring of 1920. The Prince believed 
purchased the estate far below its real worth, 
deuce shows that in 1925 or 1926, the estate was mortgaged 
for an amount of $20,000. What the Prince’s other assets 
or prospects were worth in 1921 is not shown by the evi¬ 
dence. We are of the opinion that the evidence does not 
warrant a finding that the decedent determined the debt 
to be worthless either in whole or in part in 1921. 

Judgment will be entered for the respondent. 

Now, June 12, 1930, the foregoing Findings of Fact and 
Opinion, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


iedstein, 


B. D. GAMBLE, 


Clerk U . S. Board of Tax Ai 


)peals. 
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20 -United Stated Board of Tax Appeals, Washington. 

Docket Xo. 19254. 

Charles J. Bell, Executor of the Last Will and Testament 
of Alexander Britton, Deck!, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board's findings of fact and opinion, 
promulgated October 31, 1929, it is ordered and decided 
that there is a deficiency of $8,505.14 for the year 1921. 
Enter: Oct. 31, 1929. ‘ 

(Signed) CHARLES P. SMITH, 

Member Vnited States Board of Tax Appeals. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, June 12, 1950 the foregoing Decision, certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 United States Board of Tax Appeals. Filed 

Apr. 17, 1930. 

(Copy.) 

United States Board of Tax Appeals. 

No. 19254. 

Corcoran Thom, Administrator d. b. n. c. t. a. of the Estate 
of Alexander Britton, Deceased, Petitioner. 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in the 
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lit 

Of 


above-entitled cause may be reviewed by the CouH 
peals of the District of Columbia. This agreeme 
pursuant to Section 1002 (d) of the Revenue Act 

CORCORAN THQ 
Administrator d. h. n. r. /. a. of the Estate 
Alexander Britton , Deceased, Pet 

Bv HUBERT G. KIN 
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of Ap¬ 
is filed 
1926. 
M, 

of 

itioner. 


Attorney. 


Despondent. 
Bv C. M. CHAREST, 

At 


Now, June 12, 1930, the foregoing Stipulation 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


F 

torney. 

L certified 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

22 United States Board of Tax Appeals. Filed 

Apr. 17, 1930. 

(Copy.) 

United States Board of Tax Appeals. 

No. 19254. 

Corcoran Thom, Administrator d. b. n. c. t. a. of t|he Estate 
of Alexander Britton, Deceased, Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

To C. M. Charest, j 

Attorney for Commissioner of Internal Revenue: 

You are hereby notified that on April 15th, 1930, a peti¬ 
tion for a review of the decision of the United States Board 
of Tax Appeals was filed with the Clerk of the^ Board in 


3—5232a 
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the above-entitled cause, a true copy of which petition is 
herewith served upon you. 

HUBERT G. KING, 
Attorney for Petitioner. 

Receipt acknowledged this 15th day of April, 1930. 

[Seal U. S. Board of Tax Appeals.] 

C. M. CHAREST, F., 
Attorney for Respondent. 

23 United States Board of Tax Appeals. Filed 

Apr. 17, 1930. 

(Copy.) 

In the Court of Appeals of the District of Columbia. 


Corcoran Thom, Administrator d. b. n. c. t. a. of the Estate 
of Alexander Britton, Deceased, Petitioner, 


vs. 

Commissioner ok Internal Revenue, Respondent. 

Petition for Review of Decision of United States Board of 

Tax Appeals. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Comes now the petitioner, Corcoran Thom, Administra¬ 
tor d. b. n. c. t. a., of the Estate of Alexander Britton, De¬ 
ceased, by his attorneys, and states that he is aggrieved 
by a decision, and order of redetermination, of the United 
States Board of Tax Appeals entered on the 31st day of 
October, 1929, in the case of Corcoran Tliom , etc., petitioner , 
vs. Commissioner of Internal Revenue , respondent , No. 
19254 on the docket of said Board, and respectfully submits 
this his petition for a review thereof by this Honorable 
Court, pursuant to the statute in such case made and pro¬ 
vided : 

1. The petitioner is a resident of the District of Colum¬ 
bia, and is not an inhabitant of any judicial circuit of the 
United States other than the District of Columbia. 
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2. That petitioner’s testator, the said Alexander Britton, 
duly filed his Federal income tax return for the calendar 
year 1921 with the Collector of Internal Revenue for the 
District of Maryland, at Baltimore, Maryland. 

3. That, thereafter, the Commissioner of Internal Rev¬ 

enue made a determination of a deficiency of $8,- 

24 505.14, in the income tax liability of the said Alex¬ 
ander Britton, deceased, for the year 1921, and that 

the deficiency so determined was assessed, and the said 
Alexander Britton was notified thereof. 

4. Thereafter, the petitioner, as administrator as afore¬ 
said, filed in the United States Board of Tax Appeals his 
appeal from the deficiency so determined by the Commis¬ 
sioner of Internal Revenue. 

Said appeal averred that certain sums of mon?y aggre¬ 
gating the amount of $37,100.00 advanced by said Alexander 
Britton, deceased, to his son-in-law, Prince Alfred Hohen- 
lolie Schillingsfurst, during the years 1919 and 1920 were 
a “debt” owing from the latter to the former J and that 
said debt had been ascertained to be worthless an<jl changed 
off as a bad debt during the taxable year 1921 by said 
Alexander Britton, within the meaning of Section 214(a) 
(7) of the Revenue Act of 1921 which provided in part as 
follows: “In computing income there shall be allowed as 
deductions * * * debts ascertained to be worthless within 
the taxable year; * * * and when satisfied that a debt 

is recoverable only in part, the Commissioner njiav allow 
such debt to be charged off in part;” and that said sums 
of money so advanced were not gifts from said decedent to 
his son-in-law, nor losses incurred on behalf of a relative 
for family reasons, as had theretofore been held bv the 
Commissioner of Internal Revenue. 

5. Thereafter, the Commissioner of Internal Revenue 
filed his answer to said petition, in which answer he main¬ 
tained that said transactions were not “debts” within the 
meaning of the section of the Revenue Act of 1921 above 

o 

quoted. 

6. Thereafter, the United States Board of Tax: Appeals 

rendered a decision on said appeal in which it made 

25 findings of fact and conclusions of law, holding that 
contrary to the decision of the Commissioner of In¬ 
ternal Revenue said transactions were loans from decedent 
to his said son-in-law and were therefore “debts” within 
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the meaning of the law above quoted, but holding further 
that said 44 debts” had not been ‘ascertained to be worth¬ 
less” within the meaning of said law and were therefore 
not deductible either in whole or in part, and redetermined 
the deficiency on the appeal of said petitioner in the sum of 
$8,505.14. the same amount as the deficiency theretofore 
determined and assessed by the Commissioner of Internal 
Revenue. 

7. Your petitioner believes and avers that errors were 
committed by the United States Board of Tax Appeals to 
his damage and prejudice, and assigns the following errors: 

(1) The Board erred in holding that the debt in the sum 
of $37,100 owing from the Prince Alfred Hoenlohe Shil- 
lingsfurst to Alexander Britton, deceased, had not been as¬ 
certained to be worthless and charged off as a bad debt 
within the meaning of the law by said Alexander Britton 
during the taxable year 1021. 

(2) The board erred in holding that the debt was not 
deductible either in whole or in part, for the taxable year 
1921. 

Wherefore petitioner prays that the decision of the 

United States Board of Tax Appeals rendered against him, 

be reviewed and reversed by this Honorable Court, and 

for such other and further relief as the Court mav deem 

* 

meet and proper in the premises. 

CORCORAN THOM, 
Administrator d. b. n. c. f. a. of the 
Estate of Alexander Britton, Deceased , 
By GEO. P. HOOVER, 

Attorney . 


26 GEO. P. HOOVER, 

HUBERT G. KING, 

Attorneys for Petitioner. 

District of Columbia, ss: 

George P. Hoover, first being duly sworn, on oath says 
that he is attorney for the petitioner, Corcoran Thom, Ad¬ 
ministrator, d. b. n., c. t. a., of the Estate of Alexander 
Britton, Deceased; that he, the said George P. Hoover, 
knows the contents of the foregoing petition; that to the 
best of his knowledge and belief the statements therein are 
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true, and that the assignments of error are well Liken and 


intended to be argued. 


GEO. P. HOOVER. 


Subscribed and sworn to before me this 9th dav jof April, 
1930. * i 

[seal.] J. W. SOMMERVILLE, | 

Notary Public in and for the 

District of Columbia. 

Now, June 12, 1930, the foregoing Petition for Review, 
with proof of service, certified from the record as a true 
copy. 


Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 
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Clerk U. S. Board of Tax A j 
Lodged 3/22/30. 


United States Board of Tax Appeals. Filed Jim. 


)peals. 


6, 1930. 


(Copy.) 

United States Board of Tax Appeals. 
Docket No. 19254. 


Corcoran Thom, Administrator d. b. n. c. t. a. of the Estate 
of Alexander Britton, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

Be it remembered that the above-entitled cause fame on 
for hearing on June 10, 1929, before the Honorable! Charles 
P. Smith, member of the United States Board of Tax Ap¬ 
peals, sitting as a division of said Board, whereupon the 
following proceedings were had, evidence adduce^ by the 
respective parties, and rulings made by said Boar^l: 


DO 
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Whereupon, to maintain the issue > on his part joined, the 
petitioner called as a witness Prince Alfred Hohenlohe 
Schilling'sfurst, who testified as follows: 

Mv full name is Prince Alfred Hohenlohe Schillingsfurst. 
I am a citizen of the country of Austria. In 1910, I was 
residing here in the United States at the Austro-Hungarian 
Embassy. I was here as Secretary of the Embassy. My 
connections with the ruling house in Austria were 

28 through marriage. My sister is married to the 
brother of Emperor diaries, and 1 have some other 

connections with members of the royal family. T was mar¬ 
ried in 1910 here in Washington to Miss Catherine Britton, 
daughter of Alexander Britton, deeeased. In 1917, at the 
time of the declaration of war between the 1 nited States 
and Austria 1 had to go home from the Embassy. I was 
sent home to Vienna. 1 stayed in Vienna only one week, 
and was sent to the Austrian Legation at Berne, Switzer¬ 
land. At the time I left this country and at the time I mar¬ 
ried Miss Britton, 1 was comfortably off financially. I had 
an allowance from my father and also a salary from the 
Embassy. W hen 1! readied Switzerland and while I was 
living there, my allowance did continue, but the situation 
arose that 1 did not want to exchange the Austrian kronen, 
which were then depreciated, at the Swiss banks in the 
hope that normal conditions would come back as soon as 
peace would come, and that I could get five Swiss francs for 
five kronen. When! I started borrowing money, I could get 
four francs for five: kronen, but it got worse and worse each 
year, and all my friends, the Germans and Austrians, who 
were there, were forced to realize that times were going 
bad, but we were in the hope that after peace would be re¬ 
stored the exchange would go up. 

As to what became of the securities of mv family, that 
is as to the value of the securities of my family, well, like 
all Austrian and German securities they were en- 

29 tirely depreciated to practically nothing. To support 
my family at this time, 1 borrowed money on the 

kronen. 1 deposited the kronen. My wife did not get any 
allowance there on account of being cut off from America. 
My wife did not get any allowance from her father, and I 
just had a little money that I got as salary from the Em¬ 
bassy, so I brought some more Austrian securities belong- 
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ing to my family from Vienna, and deposited tlieija at the 
Swiss banks, and borrowed Swiss francs on them. Mr. 
Britton did make an allowance for my wife’s support at 
this time, lie usually gave her about $2.10 a month, $200 or 
$250 a month, but it was not very regular. I stayed in 
Switzerland until November, 1919, at which time I came 
back to America. This was not 1918. No, 1919, I Am sure. 
The Armistice was signed in 1918. I staved in Switzerland 
a year after the Armistice. I was one of the first alien 
enemies to come to this country. I came to this country 
in 1919. In December, 1 think it was. I saw Mr. Britton at 
that time and explained to him my financial condition, in 
regard to the depreciation of my securities. I told him that 
in detail. I told him that we all thought that conditions in 
Austria would improve again, as we were all very hopeful 
that the currency would go back to where it had been before 
the war, and that 1 would be in a position to pay l^im back 
whatever money he might loan to me,—in perfectly good 
faith, of course. 1 asked him to loan me some money. I 
paid a high rate of interest on these loans in Switzerland, 
and so I was anxious to pay them off. lie did loan me some 
monev. I can’t sav exactlv what mv debts in Switzerland 
amounted to but I think it must have been approxi- 
30 mately $10,000. 1 returned to Austria in the spring 
of 1920, and after I returned to Austria I borrowed 
further moneys from Mr. Britton, because my grandmother 
had died and had left her property, which had been in the 
family for manv vears, to an uncle of mine, and it was 
stipulated in her will that if he did not like to live on this 
place and stay there I could buy it at the price of j$15,000, 
which was considerablv less than the estimated falue of 
the property, and I borrowed the money from Mr. Britton 
to pay the $15,000. I did expend that money that I bor¬ 
rowed from Mr. Britton in that way. I did pay that $15,000. 
I had a number of reasons for taking over this property. 
First, it is always attractive to get something at a price 
which is wav below the value, and mv wife would, have a 
home, and then we also thought I could make some money 
out of the farmland. I thought I could put it upon a paying 
basis. The result, as a matter of fact, was that it cost me 
more money. It cost me money to run it. I never could 
make it profitable. 


24 


CORCORAN THOM, ADMR., VS. COM. INT. REV. 


During* this period, 1920 and 1921,—in 1920 when I bor¬ 
rowed this money and in 1921,—the political condition of 

the country and the condition of the finances of the country 
* * 

were getting* worse and worse all the time. The currency 
kept depreciating* all the time, getting* lower and lower, but 
we of course always hoped that it would change for the bet¬ 
ter. As a matter of fact, the condition of the value of the 
currency was worse in 1921. It was really a question of 
hope and belief, but the currency kept dwindling. T 
31 believed at the time that T was in a position to know 
what would happen, on account of my position. I 
thought so. I found that 1 was wrong, and conditions got 
worse instead of better. At that time, 1 had no income at 
all. T borrowed some more money on the property for liv¬ 
ing expenses. 1 did not give Mr. Britton a note for this 
monev that 1 borrowed. 1 do not think he asked for it. I 
don't remember. He had confidence in being paid back if 
the currency should come back, or if conditions got better 
in Austria,—if I should be in a financial position again as 
I was before the war, which everybody did expect and hope 
for at that time. Mr. Britton never asked me for any in¬ 
terest. Mr. Britton was kept in touch with my financial 
condition during this period. He practically was all the 
time. I don’t remember whether Mr. Britton visited me in 
1921 in Austria, whether it was in 1921 or 1922, but he did 
come over there in either 1921 or 1922. 1 think it was in 
1921. 1 had a talk with him at that time about my financial 
condition, and 1 gave him an opportunity to see the condi¬ 
tions of the country and of myself in particular. I think 
that was one of the main reasons for his coming* over. 


I remember that 1 did borrow from Mr. Britton during 
the years 1919 and 1920 $37,000 and a few hundred dollars. 

With that money I paid oft* the debts in Switzerland. 
32 These debts amounted to approximately $10,000. It 
may have been a little more. And I purchased this 
property for $15,000. With the balance of the money, I in¬ 
vested some of it in the farm hoping that I would get re¬ 
turns from it and the rest of the balance I lived on,—I spent 
it for living. I had a conversation with Mr. Britton about 
the repayment of this money. He asked me when he was 
over—I do not remember whether it was in 1921 or 1922— 
but he asked me then when I would be able to pay it. I 
stated that I would only be able to pay it if conditions 
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were normal and the currency would come back to its pre¬ 
war value. 

During the year 1D21 I was not in a position 13 repay 
this money. My financial condition lias improved since Mr. 
Britton visited Austria, inasmuch as I am now earning some 
money. Leaving out of account what I am now earning, my 
financial position has not improved to such an extent that 
I am in a position or have ever been in a position tjo repay 
Mr. Britton or his estate this amount of monev, and I have 
no expectation of being able to do so in the future. Mr. 
Britton made an allowance to my wife during the time 
from 1920 up to the time of his death. I think, in the 
amount of $200 or $250 a month. The property which I 
purchased for $15,000 is subject to a mortgage in the amount 
of about $20,000 borrowings, and about $5,000 or $(5,000 ac¬ 
crued interest. 1 have been trving for several vears 
33 to dispose of the property, to sell it, but I have never 
even had an offer. This mortgage is still upon the 
property. I have no income other than the amount of 
monev that I am earning bv rnv own individual efforts. The 
approximate amount of my earnings since I have secured 
a position is between $2500 and $3000 a year. I purchased 
this property in Austria in the spring of 1920. The depre¬ 
ciation of the currency happening between 1920 and 1921 
made it apparent to me that I was in worse financial condi¬ 
tion in 1921 than in 1920. That affected the valve of the 
land that I had purchased in that nobodv was buVing anv 
land in Austria. Nobody could mortgage it at that time. 
The mortgage was placed upon the property in 1925 or 
1926,—1925. The prices of things that were sold in Austria 
increased with the depreciation of the currency, As to 
whether I understood the question as to the increase in price 
as applying to real estate, I know T could get more kronen 
out of it than before. That is, if 1 had anything- to sell, 
like personal property, and was selling it for kronen, I 
could get more kronen for it but not at all in comparison 
with the depreciation, of course. 

I 

Whereupon, on cross-examination, the witness! testified 
as follows: 

I purchased some property in Austria in 192Q. There 
was no mortgage upon it when I purchased it. Djiring the 

4—5232a 
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entire year 1021 1 do not think llierc was a mortgage on 
this property, because I had more put on it once be- 
34 fore 1025. I don't know whether that was in 1921 
or 1022. There were about 300 American acres of 
land in this property, and there was a residence on it. The 
residence was very large, unfortunately. It was a country 
estate. I took title to the property in my own name. It 
belonged to me. I 'still own it. I used it myself during 
the years 1020 and 1021. I lived there with my familv. I 
purchased this property for about $15,000 American money, 
and in my opinion it was worth considerably more. I was 
able to purchase it for $15,000 because of a favorable clause 
in my aunt's will. 1 still own this property. During the 
year 1925 or 1026 1 yas able to mortgage this property for 
approximately $20,000 American dollars. I have been try¬ 
ing to get a mortgage on it for several years without any 
success. I have been Irving to mortgage it here. Other 
than the estate, in the year 1021 I owned crown securities. 
I owned these same securities in 1020, but they had depre¬ 
ciated to a great extent in 1021 and the outlook of course 
was much worse for those securities in 1021, and we were 
beginning to realize!that everything was gone. I did not 
own anv other real estate besides these 300 acres either in 


1920 or in 1921. I never owned any more. Leaving out of 
the question the moneys I obtained from Mr. Britton, my 
financial condition in 1021 was considerablv worse than it 
was in 1020, inasmuch as I said before the outlook 
35 for the future had gotten so much worse. In fact 
1 still own those same securities. They had not only 
depreciated, but the outlook of their coming back to normal, 
and also political conditions had changed in Austria so that 
there was no hope of the old status coming back. When I 
obtained this $37,000 from Mr. Britton, I fully expected to 
repay it. I expected to repay it from my securities, from 
what I would have inherited from my mother, who was still 
alive then, and who owned large security holdings. My 
mother is still alive. T have no estate in expectancy from 
my mother, because that is also all gone. As to whether or 
not in 1921 1 did have some expectancy, it was a question 
of how optimistic one was for the future. If securities had 
advanced I would have been a wealthy man. It is not so 
much a question of securities, but more of currency, I should 
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say. I have no other assets in expectancy that (?) may 
come to me through my connections. I never gave Mr. 
Britton any notes or collateral or evidence of what} he paid 
me, nor did I have any agreement with him as to what in¬ 
terest I was to pay. As to any agreement as to when I 
should pay him back, he reminded me of it several times, 
but he never pressed me. There was no definite time. I 
do still consider that I owe the estate of Alexander Britton, 
but I will say one thing, that I do not think that Mr. Britton 
would ever have pressed me unless conditions Would get 
normal again. As to whether, should I receive estates in 
expectancy or should I receive a large sum for such proper¬ 
ties as I now own, I would still feel it my duty to pay 
36 the the estate, I certainly would have felt it my duty 
to repay Mr. Britton if he were still alive, but at the 
present moment for reasons which I do not want to men¬ 
tion here I do not think I would feel it my duty to repay 
the estate. As a matter of fact, 1 am going to mention 
it, because I do not think my wife got as much under Mr. 
Britton’s will as she might have expected. Mr. Britton, 
my father-in-law, had two children, the present Princess 
1 Job on lobe, and a sister. 

I do not remember making an affidavit regarding this 
sum received from Mr. Britton. 

l 

Whereupon an affidavit, dated June 1, 1926, was exhib¬ 
ited to the witness, and was received in evidencp without 
objection, marked 4 ‘Respondent’s Exhibit A,” reading as 
follows: 

“Affidavit of Alfred II oh cut oh e. 

! 

“1 am making this affidavit at the request of Mj\ Alexan¬ 
der Britton. Mv full name is Alfred Ilohenlohe, t am Aus- 
trian by birth and citizenship. In 1916 1 was attached to 
the Austrian Embassy at Washington, I). C., on a diplo¬ 
matic mission. In December, 1916, Mr. Britton’s daugh¬ 
ter, Catharine and I were married at Washington. My dip¬ 
lomatic work kept me in the United States and we continued 
to reside in the United States until the outbreak of the war 
between the. United States and Austria in 1917. Mv wife 
and I then left the United States and from that time until 
the end of the war resided in Berne, Switzerland. 
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“From (lie time I left the United States in 1917 my 
income from my property in Austria and from other 
sources in Austria was entirelv cut off. During the 
war while living at Berne I was compelled to borrow consid¬ 
erable sums of money for living expenses in anticipation 
of being able at the end of the war to recover my property 
in Austria and to collect the income therefrom which I was 
unable to reach during the war. For that reason on my 
return to the United States after the signing of the Armis¬ 
tice and before going back to Austria, 1 proposed to Mr. 
Britton that if he would advance to me, as a matter of busi¬ 
ness, sufficient money to pay off the debts I had incurred 
while living at Berne during the war, on which I was paying 
high rates of interest, I would return at once to Austria and 
take steps to recover my property and put it again on an in¬ 
come producing basis. Mr. Britton made loans to me which 
amounted to $37,100. At that time I had every reason to 
believe that there would be a readjustment of the internal 
affairs of Austria, that I would be able to recover my prop- 

ertv and that mv own business affairs would be in such 

* • 

shape that 1 would be able to repay Mr. Britton within a 
reasonable time. I borrowed the monev from him to enable 
me to pay off my other indebtedness, to return to Austria, 
and to make some effort to put my personal affairs in order, 
and with an unequivocal intention to repay the loan at the 
earliest practicable moment. 

“My expectations were not realized and affairs in Austria 
have grown steadily worse. Such property as I have 
38 recovered no longer produces any appreciable in¬ 
come. It has been impossible for me to repay Mr. 
Britton and I see no reasonable prospect of my being able 
to do so. 

(Signed) “ALFRED llOHENLOHE. 

“The foregoing affidavit was subscribed and sworn to 
by Alfred Hohenlohe before me, a Notary Public, this first 
day of June, 1926. 

(Signed) “CHESTER R. SMITH, 

“[seal.]” i “Notary Public. 

Whereupon the witness (after examining the affidavit), 
continuing, testified as follows: 

I have no recollection of executing that affidavit, but 
this appears to be my signature. It seems to be my sig- 
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nature. When I stated in this affidavit that I intended to 
recover my property, 1 referred to my security holding's. 
Perhaps the recovery of property is not exactly what I 
was going to do. I was trying to dispose of il or do the 
best thing possible with it. During 1919, 1920 and 1921, 
I had in my possession these securities, this evidence of 
property. 

I have no recollection of just what money 1 received, or 
when 1 received it, from Mr. Britton in the year 1919. I 
know that I got either five or ten thousand dollars. 
39 I can't remember, but some amount, very soon after 
I returned from Switzerland to pay off a jpart of 
the debts which I had with the Swiss banks. As far as I 
remember, that would he a little before Christmajs. 1919. 
It may have been in Januarv, 1920. It mav have been. I 
don't remember that. 1 stayed here until May, jwlien I 
went back to Austria. As far as I remember, 1 lam not 
quite sure, 1 got $5,000 from Mr. Britton when J lcfft here. 


and $10,000 at the end of the year, I think, but I have no 
recollection of it. I could not swear to that. Part of this 
monev was given to me in checks. That 1 remember, and 
I am almost sure that some of it was sent to me over in 
Austria. I cannot remember anv exact amounts that were 
given to me. As far as I remember, part of this money 
was given to me about Christmas time in 1919. It was not 
given to me in the nature of a Christmas gift. As to how 
I make up the total amount that was given to me in 1919 
and 1920, as to how 1 know what it was, I just remember 
the figure of $37,000, because I have discussed that figure 
often enough with Mr. Britton when he was still aljve. My 
present income from my personal earnings is not i|n excess 
of $3,000 a year. The Princess Holienlohe and my two chil¬ 
dren are living with me in Austria on the countr|y place, 
the place that I purchased. Living is very cheap there. 
I would not say that after I became acquainted with the 
contents of Mr. Britton's will I did not feel that I owed 

the money, after that. I think that both his daugh- 
40 ters got considerably less than Mrs. Britton, whom 

* 7 

lie had married two years before his death. Mv 
wife did inherit an allowance from her father’s (‘state in 
accordance with the terms of the will, and she is a citizen 
and subject of Austria by virtue of her marriage. I don’t 


30 


CORCORAN TIIOAI, ADM R., VS. COM. INT. REV. 


know whether 1 liave control of her property by virtue 
of my citizenship and my position. As to whether or not 
bv virtue of economic conditions l believed that my sceuri- 
ties were worth considerably less in 1921,—that was just 
the time of the big drop. But if conditions had improved 
my securities woujd have been worth considerably more 
later on. I did not dispose of any securities. I still have 
some that I could use as wall-paper. Mr. Britton visited 
us twice in Europe^ Once T think in 1925, and whether in 
1921 or 1922 1 am not sure. I don't remember that Mrj 
Britton told me personally that if he could consider the 
monev advanced to me to be a bad debt then he could take 
it off his income tax return. 


For purposes of refreshing his recollection, the wit¬ 
ness was shown a letter, dated May 2, 1922, which was re¬ 
ceived in evidence 'without objection, marked “Respond¬ 
ent ’s Exhibit {>," and being in words and figures as follows: 

“ Friodstcin, May 2nd, 1922. 

“Dear Mr. Britton: 


“Catherine had your letter of April 10th and thanks 

vou verv much for it. Fortunatelv both she and the babv 
» » • • 

are doing very well and it won't be long before she will 

be quite recovered and around again. 1 have read the 

copy of the explanation which you attached to your income 

return and entirelv agree with vour statement of the 

• 1 * • 

case. You will have seen by the newspapers that condi¬ 
tions in our poor Austria are still getting worse and 
41 that the Krone is so low that the money 1 owe vou 
makes such an enormous sum that 1 am quite unable 
to raise it. I regrqt very much to say that even in case 
conditions do improve 1 will never bn able to return my 

loan to vou. 

* 

“We are very glad to hear that you are well and are 
looking forward to your visit this summer. Catharine and 
1 both send you our love. 

“Yours very sineerelv 

(Signed) ‘ “ALFRED IIOHENLOHE.” 

Whereupon the witness (after reading the letter), con¬ 
tinuing, testified as follows: 

This is my signature. In fact, I do not remember this 
letter. I wrote that letter in answer to a communication 
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from my father-in-law. Apparently, he did tell jne that 
he wanted to fake this off his income tax, but I <i|on’t re¬ 
member that. 1 could not have written that lettjer if he 
had not told me, because 1 am not familiar with Ajmerican 
income tax matters. 

Whereupon, upon redirect examination, the witness tes¬ 
tified as follows: I 

The statement in my letter to Air. Britton, wjiicli has 
been marked as “Respondent ’s Exhibit B,” that 4 1you will 
have seen by the newspapers that conditions in our poor 
Austria are still getting* worse, and that the Krone is so 
low that the money 1 owe you makes such an enormous 

he state- 
i to saV 


sum that I am quite unable to raise it,” is true. T 
ment in the same letter that “1 regret very muc 
that even in case conditions do improve I will never be 


able to return my loan to you,” was also true. T 


he prop¬ 


erty that I purchased was known as Friedsteinj As to 
whether or not during the vear 1920 I made an\ 
to secure a mortgage on that property, 1| 

42 quite sure, because 1 think so, because 1 h 
trying,—I am practically sure of that. 1 \ 


attempt 
am not 
ive been 
im prac¬ 


tically sure that 1 did because I have been trying* all the 
time and onlv succeeded in 1924 or 1925. 1 did not sue- 

ceed during the years 1920 and 1921 in placing a mortgage 
on the property. I did not attempt to sell the property 
during the year 1921 at all. In that vear, I think I still 

1 stated 
at I paid 


had the delusion that I would make the farm pay. 
in my former testimony that the sum of $15,000 th| 
for the property was much less than the value of jhe prop¬ 
erty, that is, of the pre-war value. I cannot answer the 
question as to what was the value of the property in the 
year 1920. As to whether it had any appreciable value,— 
things were so upset at that time, in those years after the 
war, that you could find somebody that did pay a lot of 
money for a piece of property, and in other places where 
we tried to sell we did not get any offer at all.! I can’t 
answer that question. We always naturally were figuring 
on pre-war values in the hope that things would get normal 
again. I cannot answer the question as to what was the 
actual cash value of the kronen and securities which T held 
during the years 1919,1920 and 1921. Neither can! I answer 
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the question as to what was their value as represented in 
American currencv. I can only sav what the pre-war value 
would have been in exchange. The securities which I bor¬ 
rowed money upon in Switzerland must have been worth 
$30,000 or $40,000. After the war, they varied in value 
every month. This is pre-war value, when 1 say $30,000 
or $40,000. They had depreciated some already in 
43 1918. There was some time in 1919 when tliev were 

worth more—no, not in 1919, that was in 191S. They 
had gone up again good after the Armistice, and then 
they started to drop more and more. In 1921, they had 
no value at all to speak of. 

Whereupon, further to maintain the issues on his part 
joined, the petitioner, with the consent of counsel for the 
respondent, offered in evidence the income tax return of 
Alexander Britton for the calendar vear 1921, and said 
income tax return was marked, “Petitioner’s Exhibit Xo. 
1,” and is in words and figures as follows: 


(Here follow pages 44 and 45.) 


46 Whereupon, further to maintain the issues on 
his part joined, the petitioner called as a witness 
E. G. Jonscher, who testified as follows: 


My full name is; E. G. Jonscher, and I am an officer of 
the American Security and Trust Company, Trustee of the 
Estate of Alexander Britton, Deceased. I have brought 
with me a certified copy of the will of Alexander Britton. 


Whereupon, by consent of counsel for the respondent, 
the will was offered and received in evidence, marked 
“Petitioner's Exhibit Xo. 2,’’ being in words and figures 
as follows: 


“Last Will and Testament of Alexander Britton. 

“I, Alexander Britton, of the Village of Chevy Chase, 
in the County of Montgomery and State of Maryland, do 
make, publish, and declare the following to be my last 
will and testament, hereby revoking any and all wills and 
codicils at any time heretofore made by me: 

“Item I: T direct that, upon my death, my body shall 
be interred in my lot, Xo. S36 in Oak Hill Cemetery, in 
the District of Columbia. 
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47 4 4 Item II: I direct my executor, hereinafter named, 
to pay all of my just debts, and the expenses of my 

last illness, funeral and burial, as aforesaid, in such amount 
as it may deem proper, as soon after my death as may be 
practicable. 

“Item III: I give and bequeath the sum of Ore Thou¬ 
sand Dollars, ($1,000), unto the American Security and 
Trust Company, a corporation organized under jhe laws 
in force in the District of Columbia and having its principal 
office and place of business at the City of Washington, in 
said District, as trustee, in trust y to hold, manag^, invest, 
sell and reinvest the same perpetually, and to expend and 
apply the net income arising therefrom in and about the 
proper care and maintenance of my aforesaid lot, No. 836, 
in Oak Hill Cemetery. 

“Item IV: I direct that the family heirlooms v}hick my 
father, the late Alexander T. Britton, received from my 
aunt Susanna Hagner, and which I have received 

48 under the will of my sister, Susan Britton Ould, 
shall be delivered and turned over to my elder 

daughter, Catherine, if she shall survive me, or, if not, then 
unto my daughter, Margaret, to be held by the one receiv¬ 
ing the same hereunder upon the same terms and conditions 
as are imposed upon me by the will of my aforesaic} sister. 

“Item V: I give and bequeath the portrait of my late 
wife, Louise R. Britton, unto my daughter, Catherine, if 
she shall survive me, or, if not, unto my daughter Mar¬ 
garet. 

“Item VI: All clothing and wearing apparel, jewelry 
and articles of personal use and adornment, books, pic¬ 
tures, bric-a-bac, silver, china, and household furniture, 
articles and effects, of every kind and description, except 
those articles hereinbefore specifically bequeathed, and any 
automobile and accessories thereunto pertaining, of which 
I may die possessed, I give and bequeath unto my wife, 
Marjorie S. Britton, if she shall survive me, or, if not, then, 
per stirpes unto my surviving issue. 

“Item VII: All of the rest, residue, and remainder of 
my property and estate, both real and personal, of what¬ 
ever kind and wheresoever situate, of which I amy die 
seized or possessed, or to which I may be entitled at the 
time of my death, I give devise and bequeath, absolutely 

5—5232a 
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and in fee simple, unto the said American Security and 
and Trust Company, as trustee, in trust, to hold the same 
with full discretionary powers of management, of sale and 
resale, in fee simple or otherwise, of investment and rein¬ 
vestment, and to keep the same invested, collect all rents, 
revenue and income arising therefrom, and, after paying 
all such costs, charges and expenses as it may deem neces¬ 
sary or proper in the administration of this trust, to pay 
over the net income arising therefrom, equally, share and 
share alike, unto my wife, Marjorie S. Britton, and my 
daughters, Catherine and Margaret, for and during 
49 the period of their joint lives, and, in case of the 
death of any one of them, then share and share alike 
unto the survivors, for the period of their joint lives, and 
thereafter to pay over the entire net income aforesaid unto 
the last survivor for the remainder of her life, except that, 
in the case of the death of any of them, leaving issue, her 
surviving, such surviving issue shall take, per stirpes, the 
same portion of the aforesaid net income that the deceased 
ancestor would have taken if living. Upon the death of 
the last survivor of inv said wife and daughters, this trust 
shall finally cease and determine, and mv trustee shall 
thereupon transfer, assign and pay over the entire trust 
property and estate then in its hands, including any undis¬ 
tributed accumulations of net income, absolutely and in fee 
simple, per stirpes , unto the respective issue, them surviv- 
of my said wife and my said daughters, in case however my 
said wife or either of my said daughters, should at any 
time, by reason of illness or other calamity, be in need of 
funds, in excess of those hereinbefore provided, then and in 
such event, I hereby confer upon my trustee full discretion¬ 
ary power, its exercise of which shall be final and conclu¬ 
sive upon all concerned, to advance to such one or ones of 
the foregoing as may thus be in need such portion of the 
corpus of the trust fund as my trustee may deem advisable, 
such portion, however, to be deemed as deducted from that 
proportionate part of the fund from which the beneficiary 
is receiving the net income, so that the net income there¬ 
after to be paid to such beneficiary shall be proportionately 
reduced, and so also that the portion of the principal which 
would thereafter become payable to the issue of such bene- 
ficiarv at the termination of the trust shall likewise be re- 
duced. 
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utor and 


“Item VIII: I hereby name, constitute and ap- 

50 point the said American Security and Trust Com¬ 
pany to be the executor of this my last will and testa¬ 
ment, as well as trustee of the trusts hereinbefore! created; 
I hereby give to my said executor full power and discre¬ 
tion in the management and control of my estate, with the 
right and power to sell all, or any portion thereof j which it 
may deem necessary or advisable for the payment of my 
just debts or the advantageous settlement of m| r estate; 
and no purchaser from my said executor, or from my afore¬ 
said trustee, shall be under any obligation to see tjo the ap¬ 
plication of the purchase money. 

I hereby authorize and empower my said execi 
also my said trustee to retain any securities which I may 
own at the time of mv death, without anv liability or re- 
sponsibility ou its part for any loss or damage which may 
result to my estate by reason of such retention. 

If, for anv reason, the said American Security and Trust 
Company shall fail or be unable to qualify as executor, or 
as trustee, or both, under this my last will and testament, 
for any portion of my estate lying outside the District of 
Columbia, then, and in such event, 1 name, consti tute and 
appoint, in its place and stead, as such executor, o r trustee, 
or both, as the case may be, the person who may then be the 
President of the said American Security and Trjist Com¬ 
pany, and his successors in office, with all of tht powers 
and duties hereinbefore conferred and imposed hpon the 
said American Security and Trust Company, as executor or 
as trustee, or as both, as the case may be. 

In witness whereof I have hereunto set mv hand and 

•j 

affixed mv seal, this 17th dav of June 19*24. 

ALEXANDER BRITTON, [seal.] 

51 “Signed, sealed, published and declarejl by the 
above-named testator, Alexander Britton, as and for 

his last will and testament, in our presence, and we, at his 
request, in his presence, and in the presence of each other, 
have hereunto subscribed our names as attesting jwitneses, 
on the day and vear last hereinbefore written. 

“F. R. UNDERWOOD, 
Address: 1331 Park Rd. N. W., WashnJ, D. C. 

“JAMES C. GRIPP, | 

Address: 1809 Kalorama Rd., Wash., D. C. 
“G. E. RUTHERFORD, 
Address: 3905 Newton St., Mt. Ranier! Md.” 
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'Whereupon tlie witness, continuing, testified as follows: 

I have prepared dt Mr. King's request (counsel for peti¬ 
tioner) a memorandum which shows the approximate net 
value of the estate of Alexander Britton, Deceased, and 
know what is the net value. The approximate net value of 
the estate is about $149,000, which amount includes all the 
real and personal property. As to how much of this amount 
was life insurance, as I recall it and T have the first ac¬ 
count of the executor, about $40,000 in life insurance was 
payable to the estate. I am one of tlie assistant trust offi¬ 
cers in the trust department of tlie American Security and 
Trust Company, and it is my duty actually to handle the 
various matters which come up in connection with the 
estate of Alexander Britton. I have looked through all the 
papers in Mr 1 . Britton’s possession at the time of his 
52 death, and I have never seen any personal effects 
with relation to this transaction. I have found noth¬ 
ing with respect to his personal transactions with Prince 
Hohenlohe. 


'Whereupon, upon cross-examination, the witness testified 
as follows: 

Mr. Britton did have life insurance payable directly to 
his two daughters as beneficiaries. His two daughters re¬ 
ceived, as I recall it. a policy of about $3,000; each one re¬ 
ceived one-half I think; it may have been $2500, but it was 
around $3,000. As far as I know there was no other life 
insurance to either of the daughters as beneficiarv. That is 
all; we collected itJ The approximate appraised value of 
the gross estate of Alexander Britton, including both real 
and personal property, was $188,000. 

Thereupon the petitioner announced his case closed. 

Whereupon counsel for the respondent announced that 
the respondent had no evidence to offer. 

And be it remembered that the foregoing contains the 

substance of all the evidence given at the hearing of the 

said cause before the Board of Tax Appeals, and together 

with the pleadings and the record is all that was considered 

bv the Board as the basis of its final order and decision 
* 

rendered herein. 
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Whereupon, for the purpose of review by the Court of 
Appeals of the District of Columbia of the sjaid deci- 

53 sion, the foregoing statement of evidence is accord¬ 
ingly approved and signed this 6th dav of June, 

1930. 

By the Board: 

CHARLES P. SMITk, 

Member of United States Board of Tax Appeals. 

The foregoing evidence is all of the material evidence 
adduced at the hearing before the Board of Tax Appeals, 
and the same is approved by the undersigned as ijttornevs 
for the respective parties. 

HUBERT G. KINph 
Attorney for Petitioner. 

C. M. CHAREST, P., 
General Counsel , Bureau of Internal Revenue. 

Attorney for Respondent. 

Now June 12, 1930, the foregoing Statement of Evi¬ 
dence, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

54 United States Board of Tax Appeals. Filed May 

22, 1930. 

United States Board of Tax Appeals. 

Docket No. 19254. 

Corcoran Thom, Administrator d. b. n. c. t. a. of ti e Estate 
of Alexander Britton, Deceased, Petitioner], 

vs. 

Commissioner of Internal Revenue, Respondent 

Prcecipe. 

Clerk of the United States Board of Tax Appeals, Wash¬ 
ington, D. C. 

Sib: 

Please prepare and transmit to the Court of Appeals of 
the District of Columbia, as and for a transcript of the 
record upon the petition for review in the above! entitled 
case, copies of the following: 
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1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for review. 

5. The statement of evidence including all exhibits. 

i GEO. P. HOOVER, 

HUBERT G. KING, 
Attorneys for Petitioner. 


Service of copy of the foregoing praecipe is hereby ad¬ 
mitted this 22 dav of Mav, 1930. 

C. M. CHAREST, 
Attorney for Respondent. 

Now June 12, 1930, the foregoing Praecipe, with proof of 
service thereon, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

I B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5232. 
Corcoran Thom, administrator d. b. n. c. t. a. of the estate of 
Alexander Britton, deceased, appellant, vs. Commissioner 
of Internal Revenue. Court of Appeals, District of Colum¬ 
bia. Filed Jun. 12,1930. Henry W. Hodges, Clerk. 
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or in part in the tax year 1921. 15 

Conclusion . 23 
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of Alexander Britton, Deceased, from a decision 
and order of redetermination of the United States 
Board of Tax Appeals of a deficiency in income tax 
of $8,505.14 for the tax year 1921, assessed against 
the decedent, Alexander Britton, in his lifetime. 
(R. 11) 

The decedent! a prominent lawyer, for many years 
engaged in the practice of his profession in the Dis¬ 
trict of Columbia (R. 11), claimed in his income tax 

return for the calendar vear 1921 a deduction for 

%/ 

a bad debt amounting to $37,100. (R. 32-33). The 

claim for deduction was made pursuant to sec. 214 

of the Revenue Act of 1921 (Fed. Stat. Ann. - 

1921 Supp., p. 136), which reads as follows: 

“(a) That in computing net income there 
shall be allowed as deductions: * * * 

“(7) Debts ascertained to be worthless and 
charged off within the taxable year (or, in the 
discretion i of the Commissioner, a reasonable 
addition to a reserve for bad debts) ; and when 
satisfied tliat a debt is recoverable only in part, 
the Commissioner may allow such debt to be 
charged off in part. 77 

The Commissioner of Internal Revenue on June 
14, 1926, rejected the claim for deduction of the 
aforesaid worthless debt, and made a redetermina¬ 
tion of a deficiency in income tax of $8,505.14. 
(R. 7) Alexander Britton departed this life on 
June 24, 1926. Following his death his personal 
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representative petitioned the Board of Tax Ajppeals 
for a review and redetermination of the finding of 
the Commissioner of Internal Revenue. (H. 3-7) 
The Board of Tax Appeals held that the s,um of 
$37,100 represented moneys loaned by the dededent, 
Alexander Britton, to his son-in-law, Prince Alfred 
Holienlohe Schillingsfurst, as claimed by the| dece¬ 
dent in his income tax return for the calendai* year 
1921, the opinion of the board stating (R. 14-15), 

I 

“The only evidence that the amounts ad¬ 
vanced bv the decedent to Prince Hohenlohe 
%/ 

were loans consists of the testimonv of prince 

4 / 

Holienlohe himself. He states definitehj that 

4/ 

he borrowed the money from his father-in-law; 
that at the time that he borrowed the money 
he expected that conditions in Austria ^vould 
improve and that his securities constituting his 
sole property would again become valuable, in 
which event he would be able to repay the 
amounts advanced. This evidence is in ncj way 
refuted by any testimony presented by tide re¬ 
spondent and we think that the evidence war¬ 
rants a finding that the money was loaned by 
the decedent to his son-in-law and that itj was 
not a gift to him.” 


But the Board held that the evidence did not war¬ 
rant a finding that the decedent determined the I debt 

1 

to be worthless, either in whole or in part, in 1921, 
and affirmed the action of the Commissioned of 
Internal Revenue in making a redeterminatiop. of 



4 


a deficiency of $8,505.14 for the tax year 1921. 
(R. 15) 

It will thus be seen that, by reason of the finding 
and opinion of the Board of Tax Appeals, the only 
question presented on this appeal is whether on the 
evidence the decedent, Alexander Britton, was war¬ 
ranted in determining the debt to be worthless in 
1921. 

THE EVIDENCE. 

Alexander Britton having departed this life on 
June 24, 1920, the appellant in presenting the case 
before the Board of Tax Appeals, thus being de¬ 
prived of the benefit of the testimony of said Alex¬ 
ander Britton, introduced the testimonv of Prince 

/ %/ 

Alfred Holienlolie Schillingsfurst, the only surviv¬ 
ing witness to the transactions respecting the in¬ 
debtedness of $37,100, who testified as follows: 

That he married Miss Catherine Britton, daugh¬ 
ter of the decedent, Alexander Britton, in Wash¬ 
ington, D. C., in the year 1916 (R. 22), at which 
time he was connected with the Austro-Hungarian 
Embassy in Washington; that upon the declaration 
of war between Austria and the United States the 
Embassv was removed, and he was transferred to 
the Austrian Legation at Berne, Switzerland, where 
he resided until November, 1919; when he went to 
Switzerland he was amply supplied with funds in 
Austrian kronen, and was comfortably off finan¬ 
cially, receiving an allowance from his father as 
well as a salary from the embassy. That the cur- 


# 


rency of Austria, the kronen, had depreciated in 
value to some extent when he first went to Berne, 
and he was able to receive only four Swiss francs 
for five Austrian kronen, whereas the normal ^*ate 
of exchange would have been five for live (R. £2); 
that conditions became worse and worse each vear, 
and rather than take the loss which an exchange 
would have entailed he borrowed from various 
sources in Switzerland the sum of approximately 
$10,000 in American money (R. 23), with which to 
support himself and family, depositing the kronen 
which he had as collateral to secure the loans. (R. 
22) He returned to America in December, 1919, 
when he visited his father-in-law, Alexander Brit¬ 
ton, and explained to him his financial situation, 
also that the loans which lie had secured in Switz¬ 
erland were drawing high rates of interest, and he 
was anxious to pay them off. He told Mr. Britton 
of the depreciation of his securities in detail, that 
he thought conditions in Austria would improve 
again, that the currency would go back to where 
it had been before the war, and that he would be 
in a position to pay back to Mr. Britton whatever 
money Mr. Britton might lend him for the purpose 
of liquidating the obligations which Prince Holien- 
lohe had incurred (R. 23) He asked Mr. Britton 
to lend him sufficient money to do this, and 

%f 7 

Britton did lend him, at various times durin 
years 1919 and 1920, sums of money aggregating 
$37,000 and a few hundred dollars. (R. 24) With 




Mr. 

the 
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that money he paid off these loans in Switzerland, 
amounting to approximately $10,000, and with part 
of it he bought a property known as Friedstein, in 
Austria, a country estate which had been in his 
family for many years and wdiich had previously 
been owned by his grandmother, then deceased, who 
had stipulated in her will that if witness’ uncle, 
who was named in the will, would not like to live 
on the place and stay there then witness might buy 
it for the price of $15,000, which witness considered 
to be less than the value of the property. Wit¬ 
ness’ reasons for buying the property were, first, 
that he thought he was getting it at a price which 
was far below its value, and second, he thought 
he could make monev out of the farm land, but 
he found he w T as mistaken in the latter, and as 
a matter of fact he could not make the property 
remunerative, Ibut on the contrary it cost him money 
to run it. (R. 23) As to the balance of the money 
borrowed by him, he invested some of it in the 
Friedstein farm, hoping that he would get returns 
from it, and the rest of it he used to live on. (R. 
24) At the time he borrowed this money from 
Mr. Britton he believed and expected, and so in¬ 
formed Mr. Britton, that with the making of peace 
between the nations the value of the kronen would 
be restored, and he would be able to repay Mr. 
Britton the money which witness had borrowed 
from him, but the kronen instead of being restored 
to pre-war value depreciated to practically nothing 



(E. 22), and he was therefore devoid of any mpans 
of repaying the debt to Mr. Britton, and has l^ever 
been in a position to make payment of the qebt. 
(E, 25) | 

He testified respecting the Friedstein farm land, 
“I have been trying for several years to dispose 
of the property, to sell it, but I have never even had 
an offer.” (E. 25) He further testified, “As to 
whether or not during the vear 1920 I made anv 
attempt to secure a mortgage on that property, I 
am not quite sure, because I think so, because I 
have been trying—I am practically sure of that. I 
am practically sure that I did because I have peen 
trying all the time and only succeeded in 1924 or 

1925. I did not succeed during the years 1920 and 
1921 in placing a mortgage on the property.” (E. 
31) He also testified, “During the year 1925 or 

1926, I was able to mortgage this property for ap¬ 
proximately $20,000 in American dollars. I have 
been trying to get a mortgage on it for several years 
without any success. I have been trying to lhort- 
gage it here.” (E. 26) The property is now sub¬ 
ject to a mortgage in the amount of about $20,000 
borrowings and about $5,000 or $6,000 accrued in¬ 
terest. (E. 25) He further testified, “The depre¬ 
ciation of the currency happening between 1920'and 
1921 made it apparent to me that I was in worse 
financial condition in 1921 than in 1920. That af¬ 
fected the value of the land that I had purchased 
in that nobody was buying any land in Austria. 
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Nobody could mortgage it at that time.” (R. 25) 
The witness further testitied that the deprecia¬ 
tion of the currency caused by the revolution and 
changed political outlook in Austria, which took 
place in the years 1920 and 1921, made it apparent 
to him that he would be unable to pay this money 
to Mr. Britton. Mr. Britton came to Austria in 
1921 or 1922. Witness thinks it was in 1921, at 
which time witness had a talk with Mr. Britton 
about his financial condition, and gave Mr. Britton 
an opportunity to see the conditions of the country 
and of himself in particular. Witness thinks that 
was one of Mr. Britton’s main reasons for coming 
to Austria. (R. 24) Witness explained the situ¬ 
ation fullv to Mr. Britton, and told him that he was 
quite unable to raise this money or any part of it, 
nor had he any prospects of raising the same in the 
future. (R. 24-25) That Mr. Britton never re¬ 
quested him to give him any notes covering these 
loans or to put up any collateral, and there was 
never any agreement as to the interest which wit¬ 
ness was to pay, the only agreement being that the 
money was to be repaid to Mr. Britton, with no 
definite time fixed. Mr. Britton reminded witness 
of the obligation several times, but never pressed 
him. (R. 27) This transaction was distinctly con¬ 
sidered by witness and by Mr. Britton to be a loan 
and not a gift. (R. 29) Mr. Britton was kept in 
touch with witness’ financial condition during this 
period. He practically w T as all the time. (R. 24) 
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The witness further testified he expected to fepav 
the money to Mr. Britton from his securities,—from 
what he would have inherited from his mother, who 
was still alive then, and who owned large security 
holdings. That he has no estate in expectancy from 
his mother because that is also all gone. (R. 26) 
The appellee introduced in evidence a letter dated 
May 22, 1922, from the witness to Mr. Britton, in 
which the witness said: 

“You will have seen by the newspapers that 
conditions in our poor Austria are still getting 
worse and that the Krone is so low that the 
money I owe vou makes such an enormous sum 

4 / 

that I am quite unable to raise it. I regret 
very much to say that even in case conditions 
do improve I will never be able to returi my 
loan to you.” (R. 30) j 


Upon the attention of the witness being called to 
this portion of the letter, he testified that the State¬ 
ments therein are true. (R. 31) 


The appellant introduced in evidence the last] will 
and testament of Alexander Britton (R. 32-33), 
which shows that no discrimination was made by 
him in his will between his two daughters, and that 
they were to receive equal amounts under his will. 


The appellant offered the testimony of Ea]fl G. 
Jonscher, an officer of the American Security and 
Trust Company, Trustee of the Estate of Alex¬ 
ander Britton, Deceased, showing that his net es- 
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fate amounted to approximately $149,000, including 
insurance on the life of the decedent, Alexander 
Britton, amounting to approximately $40,000, pay¬ 
able to his estate, and witness testified that he ex¬ 
amined the papers of Mr. Britton and found noth¬ 
ing with respect to the personal transactions with 
Prince Hohenlohe. (R. 36) 

The foregoing evidence is undisputed, as no evi¬ 
dence was offered by the appellee. (R. 36) 

POINTS OF LAW. 

The points of law involved in this appeal may be 

brieflv stated as follows: 

%/ 

I. The finding by the Board of Tax Appeals rests 

upon undisputed evidence and may be reviewed and 

reversed bv this court. 

«/ 

II. The Board of Tax Appeals erred in holding 
that the evidence does not warrant a finding that 
the decedent, i Alexander Britton, determined the 
debt of $37,100 owed him by Prince Alfred Hohen¬ 
lohe Schillingsfurst to be worthless in whole or in 
part in the tax year 1921. 

I. 

The Finding by the Board of Tax Appeals Rests Upon 
Undisputed Evidence and may be Reviewed 
and Reversed by this Court. 

As has already been seen, the evidence offered 
by the appellant to establish that the decedent Alex¬ 
ander Britton was warranted in determining that 
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the debt of $37,100 owed to him by Prince Alfred 

dis- 
tra- 

dict that offered by the appellant. The appeal does 
not present a case in which a finding of fact has 
been made by the Board of Tax Appeals on dis¬ 
puted or contradictory evidence. It does not!pre¬ 
sent a case in which a conclusion of fact has jbeen 
made involving the weight to be given to contradic¬ 
tory evidence. In fact, the appeal presents sblely 
a question of the conclusion to be drawn froiq un¬ 
disputed evidence. The law is well settled thit in 
such a situation this court will review the ^hole 

to 
is 

whether the decedent Alexander Britton was war¬ 
ranted in treating the debt as worthless in the tax¬ 
able year 1921 and claiming a deduction therefor 
when making his income tax return. 

In the case of Geo . Feick <£ Sons Co. v. BlaiY, 58 
App. D. C. 168 (1928), the question presented was 
whether certain items set up on the books of a 
corporation were 4 ‘invested capital”, or “borrowed 
money.” In reversing the finding of the Board of 
Tax Appeals, this court, speaking through Mr. Jus¬ 
tice Van Orsdel, said (p. 170): 

“While it is true that this court will no^; act 
as a fact-finding body to pass upon the evi¬ 
dence as adduced in the lower tribunals, | the 


evidence and determine the proper conclusion 
be drawn therefrom. The question therefore 


Hohenlohe Schillingsfurst was worthless is un 
puted. The appellee offered no evidence to coin 
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court will consider the evidence to the same 
extent that a Circuit Court of Appeals will 
consider the evidence adduced in a cause tried 
in the District Court, namely, to the extent of 
determining* whether or not the law, when ap¬ 
plied to the facts, establishes a cause of action; 
and that is all that is required in this case. 
Did the agreement between these stockholders, 
as found by the Board, when applied to the 
law, convert the accumulated surplus and sal- 
' aries into ‘borrowed money, 7 or ‘invested capi¬ 
tal 7 ? In determining whether or not the tri¬ 
bunals below, in holding that this was ‘bor¬ 
rowed rnciney 7 instead of ‘invested capital, 7 
were correct, we unquestionably have jurisdic¬ 
tion to examine the facts upon which that con¬ 
clusion was based. 77 

In the case of Brown Lumber Co. v. Commis¬ 
sioner of Internal Revenue, 35 F. (2d) 880 (1929), 
this court, reviewing an appeal from the Board of 
Tax Appeals, in the course of the opinion deliv¬ 
ered by Mr. Justice Robb, said (p. 882): 

“In the present ^ase, as already observed, the 
facts are not in dispute. We are concerned 
here merely with the legal effect of those facts; 
that is, whether under those facts the title to 
the invoiced lumber had passed to appellant 
on or before December 31, 1920. Clearly, we 
not only have jurisdiction, but it is our duty to 
determine this question. 77 
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In Edson v. Lucas, 40 F. (2d) 398, (C. C. A., 
8th Cir.) (1930), on petition to review a deci¬ 
sion of the Board of Tax Appeals, involving! the 
question as to whether certain stock was ownecj by 
the taxpayer and the profit or gain in the sale there¬ 
of subject to tax, in reversing the finding of the 
Board of Tax Appeals the court (Sanborn, Dis¬ 
trict Judge), said (p. 403): 

4 4 The government takes the position that] the 
question of Mrs. Edson’s intent in transferring 
the stock to Mrs. Pratt is a question of ract, 
that this court is not a fact-finding body, and 
that it cannot and will not disturb the conclu¬ 
sion of the Board. 

4 4 We find ourselves in much the same posi¬ 
tion which this court was in in the case of 
Flannery v. Willcuts, 25 F. (2d) 951, 953, 
where it was said: 

4 We, of course, agree with counsel fob de¬ 
fendant in error, that this court will not 
weigh the evidence, if it is in disagreement, 
to find on which side it preponderates' but 
we may search 4 4 the record to find whether 
there is any substantial evidence to support 
the lower court’s finding that as a matter of 
fact these gifts were made in contemplation 
of death.” If there is no such evidence the 
court erred in law.’ See also, Feick & Sons 
Co. v. Blair, 58 App. D. C. 168, 26 F. j (2d) 
540, 542.” I 
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In Flannery v. Will cuts, 25 F. (2d) 951, (C. C. 
A., 8th Cir.) (1928), the question presented was 
whether certain gifts were made in contempla¬ 
tion of death. 1 The case was tried before the Dis¬ 
trict Court without a jury. In reversing the judg¬ 
ment of the lower court, the Circuit Court of Ap¬ 
peals (Stone, Circuit Judge), said (p. 953): 

“* * * We, of course, agree with counsel 

for defendant in error, that this court will not 
weigh the evidence, if it is in disagreement, to 
find on which side it preponderates, but we 
mav search ‘the record to find whether there 
is any substantial evidence to support the 
lower court’s finding that as a matter of fact 
these gifts were made in contemplation of 
death.’ If there is no such evidence the court 
erred in law.” 

In St. Paul Abstract Co. v. Commissioner of In¬ 
ternal Revenue , 32 F. (2d) 225, the Circuit Court 
of Appeals of the Ninth Circuit had under review 
an order of the Board of Tax Appeals. The ques¬ 
tion presented on the appeal was whether the tax¬ 
payer was ‘a personal service corporation.’ In the 
course of the opinion the court said (p. 226): 

“* * * Where the facts are undisputed 

there remains no question of fact in the usual 
sense of the term, but where the primary facts 
are agreed it is a question of law whether such 
facts justify the finding of an ultimate fact 
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required by the statute. Botany Worsted 
v. U. S., 278 U. S. 282, decided by Supreme 
Court, January 2, 1929. The ultimate fact re¬ 
quired by this statute to be found is whether 
the taxpayer is a personal service corporation 
within the meaning of that statute. This re¬ 
quires a construction of the meaning of the 
statute and its application to a stipulated set 
of primary facts. We think that we must 
examine the stipulated facts and determine 
whether they justify the conclusion that this 
petitioner is not a personal service corporation 
within the meaning of the statute.’’ 

In the light of the principles of law announced 
by the foregoing cases, we submit that this court 
will review the whole record and adjudge whether 
the evidence justified the taxpayer in determining 
that the debt was worthless in making his thx re¬ 
turn for the year 1921. 

II. 

The Board of Tax Appeals Erred in Holding that the 

Evidence Does Not Warrant a Finding that the 
Decedent, Alexander Britton, Determined the 
Debt of $37,100 Owed Him by Prince Alfred 
Hohenlohe Schillingsfurst to be Worth¬ 
less in Whole or in Part in the 
Tax Year 1921. 

In view of the finding of the Board of Tax Ap¬ 
peals that the evidence warrants a finding that the 
sum of $37,100 was a loan by the decedent, Alex¬ 
ander Britton, to his son-in-law, Prince Hoheplohe, 
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and not a gift (R. 14-15), the only question pre¬ 
sented on this appeal is the error committed by the 
Board in holding that the evidence does not war- 
rant a finding that the decedent determined the debt 
to be worthless either in whole or in part in 1921. 
(R. 15) 

There is no conflict of evidence in this case. The 
only question presented is the conclusion which may 
properly be drawn from the undisputed testi- 
monv. It is established bv the undisputed evi- 
deuce that during the tax year 1921 the debtor, 
Prince Hohenlohe, was possessed of securities 
which because of conditions in Austria were prac¬ 
tically worthless (R. 22), and that he was not 
in a position to repay this money. (R. 24-25) 
In fact he testified that he still has some of the 
securities, which he could use as wall-paper. (R. 
30) The uncoiitradicted testimony is that the dece¬ 
dent, Mr. Britton, was kept in touch with the finan¬ 
cial condition of Prince Hohenlohe during 1921, 
and was practically at all times familiar with his 
financial condition. (R. 24) Although it would 
appear from the letter of Prince Alfred Hohenlohe 
to Mr. Britton, dated May 2, 1922 (R. 30), that 
Mr. Britton visited Austria in 1922 instead of 1921, 
nevertheless the evidence of the witness, Prince 
Hohenlohe, is undisputed that during the year 1921 
Mr. Britton was kept in touch with the financial 
condition of the debtor and had knowledge of the 
conditions in Austria which so materially affected 
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the financial condition of the debtor as to make him 
unable to repay the loan. (R. 24) Without re¬ 
peating in detail the evidence which has been set 
out fully in an earlier part of this brief, it must 
be apparent that a person familiar with conditions 
in Austria, and particularly with the financial con¬ 
dition of the debtor, would necessarily reacfy the 
conclusion that the securities owned bv Prince 

4 / 

Hohenlolie were of little or no value and th^t he 
would be unable to pay the sum of $37,100 or any 
part thereof out of the securities owned by him. 
The only other possible source of revenue \Vhich 
might be available for Prince Holienlohe to realize 
any moneys with which to repay the obligation 
owing bv him to Mr. Britton would be the farm 

O •/ 

known as Friedstein, which Prince Hohenlolie 
owned during the year 1921. As to this, the evi¬ 
dence is undisputed that in the year 1921, because 
of the conditions existing in Austria, the val^ie of 
the land owned by Prince Holienlohe was affected 
“in that nobody was buying any land in Austria. 
Nobody could mortgage it at that time. 77 (R. 25) 
Moreover, the evidence is undisputed that Prince 
Holienlohe had been “trying for several years to 
dispose of the property, to sell it, but I have never 
even had an offer. 77 (R. 25) The mere fact that 
the debtor was able in 1924 or 1925, because of 


changed conditions in Austria, to place upoif the 
farm a mortgage in the sum of $20,000, affords no 
evidence as to the ability of the debtor to repay 


IS 


the indebtedness in 1921. It must be borne in mind 
that the tax return, which is the subject of this 
appeal, was filed by the taxpayer on March 14, 1922. 
(R. 32-33) The question presented is not what was 
the value of the farm in 1924 or 1925, but whether 
the taxpayer was warranted in treating the debt 
as worthless in the tax year 1921, in view of the 
conditions disclosed bv the evidence in the record, 
with which, as the record shows (R. 24), the tax¬ 
payer was familiar at the time he claimed the de¬ 
duction. 

The rule of law applicable to the question pre¬ 
sented on this appeal is clearly stated in Selden v. 
Heiner, 12 F. (2d) 474 (1926), (Dist. Ct., Western 
Dist. of Pa.), in which the court said (p. 477): 

“* * * The statute contemplates a situa¬ 

tion with 1 which the taxpayer is confronted, 
and certainly he is made, in the first instance, 
judge of the worthless character of the debt. 
When he, i in good faith, believes that the legal 
situation of the debt is such, considering all the 
surrounding and attendant circumstances, that 
the debt is not in fact recoverable, and that 
legal action to enforce payment would in all 
probability not result in obtaining any substan¬ 
tial part of the debt, although there might be 
a remote possibility that a small part thereof 
might ultimately be recovered, in this situation, 
he is justified in treating the debt as worthless 
and charging the same off on his books. He is 
certainly not required to do a vain thing, to 
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institute some expensive proceeding to legally 
ascertain what he already knows. * * * ” 

Having in mind the rule of law announced by 
this case, let us review the evidence in the record, 
with respect to Mr. Britton’s determination of the 
worthlessness of this obligation. The undisputed 
evidence of Prince Hohenlohe is that Mr. Britton 
was kept in constant touch with Prince Hohenldhe’s 
financial condition. (B. 24) That Mr. Britton 
knew of the gradual depreciation which had t^ken 
place in the Austrian kronen from 1919 to }921, 
and that the securities which were owned bv Prince 
Hohenlohe had depreciated to such an extent that 
they were practically worthless. (R. 22) More¬ 
over, it is established by the evidence that the farm 
at Friedstein was unremunerative and a source of 
expense rather than income. Having in mind the 
testimony of Prince Hohenlohe, that Mr. Britton 
was kept in touch with his financial condition, it 
must be apparent that Mr. Britton knew the debtor 
had been unsuccessful in his attempts to sell the 
property, up to and including 1921, or even to 
mortgage it at that time. (R. 25) And in general 
Mr. Britton was given to understand by the debtor 


and, it may reasonably be inferred, by his owi^ in¬ 
vestigation of conditions, that even had he seeji fit 
to bring a suit against Prince Hohenlohe in an en¬ 
deavor to recover the amount due him he w^uld 
not have obtained satisfaction of the debt by exe- 
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cution upon any judgment which lie might have 
obtained. In view of the fact that Mr. Britton was 
a lawyer of many years experience, it may be in¬ 
ferred that lie 1 was familiar with the steps which 
would be necessarv to be taken in order to endeavor 
to collect anv nionev from the debtor bv instituting 
a suit and obtaining a judgment. We maintain 
that, in the light of the surrounding and attendant 
circumstances relating to this obligation as disclosed 


bv the record, Mr. Britton exercised a wise discre- 
tion, as he had a right to do under the law, and that 
when, after having considered the surrounding and 
attendant circumstances, he reached the conclusion, 
as he no doubt did. that no recoverv could reason- 
ably be expected, he was therefore entitled to claim 
a deduction in the sum of $37,100 from his income 
tax return for the vear 1921, as a bad debt. 

As bearing upon the good faith of the taxpayer 
in claiming the deduction in his income tax return, 
it must be borne in mind that he was a prominent 
lawyer who had practiced his profession for many 


years in the District of Columbia; that he had every 
opportunity to be familiar with the Treasury liegu- 
lations and rules of law bearing upon his right to 
the deduction; and that the tax return was made 
under sanction of the oath of the taxpayer, with 
full knowledge on his part of the solemnity thereof. 

Again, we submit that the mere fact that Prince 
Hohenlohe was able in 1925 or 1926 to mortgage 
this property in the amount of approximately 
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$20,000 does not afford any evidence as to the value 
of the property at the time the loan was charged 
off as a bad debt, and therefor should not preclude 
the allowance of the deduction claimed. Th0 un¬ 
qualified testimony of Prince Hohenlohe, as jhere- 
tofore set forth, is that the Friedstein farm jould 
not be sold in 1921, and no mortgage could be ob¬ 
tained upon it. In view’ of this state of the record, 
it must have been quite apparent to the taxpayer 
that it would be futile to attempt to collect the in¬ 
debtedness by reducing the claim to judgment. The 
rule is well settled that the taxpayer is not required 
to reduce the claim to judgment, and take steps for 
the satisfaction thereof, before being entitled to 
claim a deduction as a bad debt. In the cate of 
United States vs. White Dental Mfg. Co 274 U. S. 
398, Mr. Justice Stone, speaking for the courtJ said 
(p. 402) : 


“ * * * The quoted regulations, consistently 
with the statute, contemplate that a loss may 
become complete enough for deduction without 
the taxpayer’s establishing that there is no pos¬ 
sibility of an eventual recoupment. * * * 

The Taxing Act does not require the taxpayer 
to be an incorrigible optimist.” 


In Jones v. Commissioner of Internal Revenue, 
38 F. (2d) 550 (C. C. A., 7th Cir.) (1930), the 
court at page 553 said: 
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4 4 In dealing with the question of the deduc¬ 
tion on account of a partially worthless debt, 
the three essential requirements of the statute 
.which must be met before it may be allowed 
are: First, there must be an existing debt; 
second, that part of the debt sought to be de¬ 
ducted must have been ascertained to be worth¬ 
less during the taxable year; and, third, it must 
have been charged off within the taxable year.” 

Again, the court said: 

“* * * but f.] le rea i q Ues tion with which 

we are concerned is, not when did the debt 
become worthless, but when did decedent ascer¬ 
tain it to be worthless. * * * ” 

In the light of the rule of law announced by the 
foregoing authorities, we maintain, first, that the 
evidence respecting the surrounding and attendant 
circumstances relating to the loan to Prince Hohen- 
lohe amply justified the taxpayer in treating the 
obligation as a bad debt and claiming a deduction 
therefor in his income tax return for the calendar 
year 1921. Second, that the taxpayer was likewise 
warranted in reaching the conclusion that it would 
be futile to endeavor to collect the money due him 
by instituting suit in the courts in Austria. Third, 
that the evidence clearly establishes that Prince 
Hohenlohe was not possessed of property which 
might be sold in satisfaction of a judgment to pay 
his obligation to the taxpayer. 
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We maintain that the Board of Tax Appeals!was 
clearly in error in holding that the evidence did not 
warrant a finding that the decedent determined 
the debt to be worthless either in whole or in {part 
in 1921. 

CONCLUSION. 

It is submitted that the order and judgment of 
the United States Board of Tax Appeals is errbne- 
ous, and should be reversed. 

Respectfully submitted, 

George P. Hoover, ! 
John R. Shields, | 
Hubert G. King, 
Attorneys for Appellant . 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1930 
— 

No. 5232 

Corcoran Thom, Administrator d. b. n. c. t. a. of 
the Estate of Alexander Britton, Deceased,, 
appellant 

v. 

Commissioner of Internal Revenue 

APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 

BRIEF FOR APPELLEE 

PREVIOUS OPINION 

The only previous opinion in this case is that 
of the United States Board of Tax Appeals (R. 11- 
15), which is reported in 17 B. T. A. 1185. 

JURISDICTION 

This appeal involves income taxes for the year 
1921 in the sum of $8,505.14, and is taken from a 
decision (order of redetermination) of the United 
States Board of Tax Appeals entered October 31, 
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1929. (R. 16.) The case is brought to this court by 
petition for review filed April 17, 1930 (R. 18), 
pursuant to the provisions of the Revenue Act of 
1926, c. 27, Sections 1001-1003, 44 Stat. 9,109-110, 

i 

and pursuant to stipulation entered and filed April 
17,1930 (R. 16). 

QUESTION PRESENTED 

Appellant’s decedent, the taxpayer, advanced 
various sums of money, $37,100 in all, to his son- 
in-law during 1919 and 1920. Decedent asked and 
received no collateral security for the advances nor 
did he record them in his books of account. Up to 
the end of 1921 the money had not been repaid. 
The question is whether or not decedent had, in 
1921, ascertained the advances to be worthless debts 
and charged them off his books in that year as re¬ 
quired by Section 214 (a) (7) of the Revenue Act 
of 1921. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the Revenue Act and 
Regulations are as follows: 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(7) Debts ascertained to be worthless and 
charged off within the taxable year (or, in 
the discretion of the Commissioner, a reason¬ 
able addition to a reserve for bad debts); 
and when satisfied that a debt is recoverable 
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only in part, the Commissioner may allow 
such debt to be charged off in part; * * *. 

Treasury Department Regulations 62, 1922 )Ed. 
(promulgated under the Revenue Act of 1921) : 

Art. 151. Bad debts .—* * * 

Where all the surrounding and attending 
circumstances indicate that a debt is worth¬ 
less, either wholly or in part, the amoifmt 
which is worthless and charged off or writ¬ 
ten down to a nominal amount on the books 
of the taxpayer shall be allowed as a deduc¬ 
tion in computing net income. There should 
accompany the return a statement showing 
the propriety of any deduction claimed ^or 
bad debts. No deduction shall be allowed 
for the part of a debt ascertained to j be 
worthless and charged off prior to January 
1, 1921, unless and until the debt is ascer¬ 
tained to be totally worthless and is finallly 
charged off or is charged down to a nomi¬ 
nal amount, or the loss is determined in 
some other manner by a closed and com¬ 
pleted transaction. Before a taxpayer nday 
charge off and deduct a debt in part, he 
must ascertain and be able to demonstrate, 
with a reasonable degree of certainty, the 
amount thereof which is uncollectible. Any 
amount subsequently received on account of 
a bad debt or on account of a part of siich 
debt previously charged off, and allowed as 
a deduction for income tax purposes, must 
be included in gross income for the taxable 
year in which received. In determining 
whether a debt is worthless in whole or in 
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part the Commissioner will consider all 
pertinent evidence, including the value of 
the collateral, if any, securing the debt and 
the financial condition of the debtor. Par¬ 
tial deductions will be allowed with respect 
to specific debts only. 

Where the surrounding circumstances in¬ 
dicate that a debt is worthless and uncol¬ 
lectible and that legal action to enforce pay¬ 
ment would in all probability not result in 
the satisfaction of execution on a judgment, 
a showing of these facts will be sufficient evi¬ 
dence of the worthlessness of the debt for the 
purpose of deduction. Bankruptcy is gen¬ 
erally an indication of the worthlessness of 
at least a part of an unsecured and unpre¬ 
ferred debt. Actual determination of worth¬ 
lessness in bankruptcy cases is sometimes 
possible before and at other times only when 
a settlement in bankruptcy shall have been 
had. Where a taxpayer ascertained a debt 
to be worthless and charged it off in one 
year, the mere fact that bankruptcy pro¬ 
ceedings instituted against the debtor are 
terminated in a later year, confir min g the 
conclusion that the debt is worthless, will 
not authorize shifting the deduction to such 
later year. * * * 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
are as follows (R. 11-14) : 

The petitioner is the executor of the last 
will and testament of Alexander Britton, de¬ 
ceased. The decedent was a prominent law- 
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yer of Washington, D. C., who died June 24, 
1926. He left him surviving two daughters 
and his widow. 

In 1916, decedent’s daughter, Catharine, 
married Prince Alfred Hohenlohe Schill- 
ingsfurst, of Austria, who was then residing 
in Washington as secretary of the Austro- 
Hungarian Embassy. Upon the declara¬ 
tion of war between Austria and the United 
States the embassy was removed and Prince 
Alfred Hohenlohe was transferred to jthe 
Austrian Legation at Berne, Switzerland, 
where he resided until November, 1^19. 
When he went to Switzerland he was aniply 
provided with funds in Austrian kronen and 
was comfortably off. He was receiving an 
allowance from his father as well as his 
salary from the embassy. The currency of 
Austria, the kronen, had depreciated in value 
to some extent when he first went to Berne 
and he was able to receive only four Swiss 
francs for five Austrian kronen, whereas the 
normal rate of exchange was five Swiss 
francs for five Austrian kronen. Rather 
than take a loss which an exchange would 
have entailed he borrowed from various 
sources in Switzerland the sum of approxi¬ 
mately $10,000 in American money with 
which to support himself and family, 
depositing the kronen which he had as 
collateral to secure the loans. He returned 
to America in December, 1919, and at that 
time saw his father-in-law, the decedent, and 
explained to him his financial condition and 
also that the loans which he had secured in 
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Switzerland were drawing high rates of in¬ 
terest, and that he was anxious to pay them 
off. He told the decedent of the deprecia¬ 
tion of his securities in detail and that he 
thought conditions in Austria would im¬ 
prove again and that the currency would go 
back to where it had been before the war and 
that he would be in a position to pay back to 
the decedent any money he might see fit to 
lend him for the purpose of liquidating the 
obligations which he had incurred. He 
asked the decedent to lend him sufficient 
money to do this and the decedent, at various 
times during the years 1919 and 1920, loaned 
him sums of money aggregating $37,100. 
With part of this money the Prince paid off 
his obligations in Switzerland in the amount 
of approximately $10,000; with another part 
thereof he bought in the spring of 1920, 
property known as Priedstein, an estate of 
his ancestors, near Vienna, for the then 
equivalent of $15,000 United States cur¬ 
rency. He was enabled to make this pur¬ 
chase by reason of a will of his grandmother 
who had owned the estate and who had 
stipulated that if the Prince’s uncle did not 
occupy it the Prince should be permitted to 
purchase at a price which was the then equiv¬ 
alent to approximately $15,000 United States 
currency. The estate consisted of approxi¬ 
mately 300 acres upon which was a large 
castle or country house. The Prince’s rea¬ 
sons for buying this property was, first, be¬ 
cause he thought he was getting it at a price 
far below its value and, second, because he 
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thought he could make money from the 
operation of the farm land. Prince Hohen- 
lohe took title to the estate in his own ndme 
and lived there with his family during 1920 
and 1921. In 1925 he borrowed approxi¬ 
mately $20,000 on the property. He is 
living on the property at present with his 
two children. 

It was necessary for the Prince to make 
certain improvements on the property, ^nd 
a part of the money advanced to him by his 
father-in-law, the decedent, was used for 
that purpose and the balance in meeting 
living expenses, since the operation of 
the property did not prove financially 
remunerative. 

During the years 1919 and 1920, and up 
to the present time, Prince Hohenlohe has 
owned securities and had some expectancy 
of inheritance from his own family. He did 
not know what his property, exclusive of 
Friedstein, was worth. This all depended 
upon the question as to whether the Aus¬ 
trian kronen would appreciate in value as 
was expected by the Prince. 

For all of the advances made by the de¬ 
cedent to his son-in-law no notes were ever 
given to the decedent and no arrangement 
was made for the repayment of the moiiey 
at any particular time, nor was there 4 n y 
agreement for the payment of interest. 

On or about April 10, 1922, the decedent 
addressed a letter to his daughter, Catharine, 
the Princess Hohenlohe, to which the Prince 
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replied under date of May 2, 1922, as 
follows: 

“ Catharine had your letter of April 10th 
and thanks you very much for it. Fortu¬ 
nately both she and the baby are doing very 
well and it won’t be long before she will be 
quite recovered and around again. I have 
read the copy of the explanation which you 
attached to your income return and entirely 
agree with your statement of the case. You 
w’ill have seen by the newspapers that con¬ 
ditions in our poor Austria are still getting 
worse and that the Krone is so low that 
the money I owe you makes such an enor¬ 
mous sum that I am quite unable to raise 
it. I regret very much to say that even in 
case conditions do improve I will never be 
able to return my loan to you. 

“We are very glad to hear that you are 
well and are looking forward to your visit 
this summer. Catharine and I both send 
you our love.” 

The decedent’s last will and testament was 
executed on June 17,1924. This will makes 
no reference to the debt owed to the decedent 
by Prince Hohenlohe. The residuary estate 
of the decedent was left in trust with a pro¬ 
vision that the income therefrom should be 
divided equally between his two daughters 
and his widow during their joint lives. The 
net estate of the decedent amounted to ap¬ 
proximately $150,000, including insurance 
on the life of the decedent amounting to ap¬ 
proximately $49,000 payable to the estate. 
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The decedent kept no books of account as to 
his transactions with Prince Hohenlohe. 

In his income-tax return for 1921, th^ de¬ 
cedent claimed as a deduction from gross 
income $37,100 as a debt ascertained to be 
worthless during the year. The Commis¬ 
sioner amended the income-tax return died 
by disallowing this deduction. j 

On the basis of the foregoing findings, the Board 
of Tax Appeals sustained the determination of the 
Commissioner of Internal Revenue that the ad¬ 
vances of $37,100 were not ascertained to be worth¬ 
less debts in whole or in part during the year 11921, 
that they were not charged off the taxpayer’s books 
of account in that year, and that therefore they were 
not proper deductions from gross income. The 
Board accordingly entered an order redetermining 
the deficiency to be $8,505.14 for the year 1921. 
(R. 16.) From the order so entered, appellant took 
this appeal. (R. 18.) 

SUMMARY OF ARGUMENT 

Appellant’s decedent made advances of $37,100 
to his son-in-law during 1919 and 1920 without re¬ 
cording them in his books of account, without any 
evidence thereof and without interest, collateral 
security or agreement as to date of repayment, if 
any. The Board of Tax Appeals, in view of the 
undisputed testimony, held that the advances con¬ 
stituted loans but, affirming the Commissioner’s 
action, disallowed their deduction from 1921 fax- 
able income on the ground that they had not been 
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ascertained to be worthless debts during the tax¬ 
able year. 

Section 214 (a) (7) of the 1921 Revenue Act re¬ 
quires that, to be deductible, debts must have been 
ascertained to be worthless and charged off within 
the taxable year. The evidence shows that not only 
was decedent not in Austria during 1921, as con¬ 
tended by appellant, in order to ascertain the seri¬ 
ous, depreciated financial condition of his son-in- 

law’s securities and currencv as well as that of Aus- 

«/ 

tria, but that the debtor was in possession of more 
than sufficient assets to have repaid the advances. 
It is clear that the advances were not ascertained 
to be worthless or uncollectible debts during 1921. 
It is submitted, therefore, that the requirements of 
the statute were not met by the taxpayer and that 
deduction of the amounts of the advances was prop¬ 
erly disallowed by the Commissioner and by the 
Board. 

ARGUMENT 

The advances of $37,100 made during 1919 and 1920 by 
appellant’s decedent to his son-in-law were not ascer¬ 
tained to be worthless debts or charged off the tax¬ 
payer’s books of account in 1921, and therefore did not 
constitute proper deductions from gross income within 
the meaning of section 214 (a) (7) of the Revenue Act 
of 1921 

Section 214 (a) (7) of the 1921 Revenue Act, 
supra, provides that debts may be deducted from 
taxable income if they have been “ ascertained to 
be worthless and charged off within the taxable 
year.” Article 151 of Treasury Regulations 62, is- 
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sued in interpretation thereof, provides for deduc¬ 
tion of such debts where all the surrounding! and 
attending circumstances indicate their worthless¬ 
ness and where the taxpayer has ascertained! and 
demonstrated, within a reaconable degree of cer¬ 
tainty, that the debt is uncollectible. The regula¬ 
tions also provide that in determining whether or 
not a debt is worthless, the Commissioner of In¬ 
ternal Revenue will consider all pertinent evidence, 
including the value of the collateral, if any, secur¬ 
ing the debt and the financial condition of the 
debtor. 

During the years 1919 and 1920 appellant’s de¬ 
cedent, Alexander Britton, hereafter called the 
taxpayer, advanced various sums of money, $37,100 
in all, to his son-in-law, Prince Alfred Hoheiflohe 
Schillingsfurst. (R. 5, 12, 23, 24, 28, 29.) Tax¬ 
payer deducted this amount on his 1921 income tax 
return and the Commissioner disallowed the deduc¬ 
tion. The Commissioner contended before the 
Board of Tax Appeals that the advances were £ifts 
and not loans, but that if they should be construed 
to be loans, they had not been ascertained tjo be 
worthless during 1921 and there was no evidence 
that the taxpayer had charged them off his books 
of account in that year as required by the Act. 
(R. 14.) The Commissioner’s determination was 
prima facie correct. Wickwire v. Reinecke, 275 
U. S. 101, 105. The Board held that the advances 
were loans but that the evidence did not warrant a 
finding that the decedent had determined the debt 
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to be worthless either in whole or in part in 1921^ 
(R. 15.) 

Although the taxpayer was a prominent lawyer 
for many years (R. 11), he advanced these large 
amounts of money without any evidence thereof, 
and without interest, collateral, or agreement as 
to date of repayment, if any (R. 13, 24, 27). Ap¬ 
pellant’s witness, Prince Schillingsfurst, testified 
that before any of the advances had been made in 
1919, “the value of the securities of my family, 
well, like all Austrian and German securities they 
were entirely depreciated to practically nothing” 
(R. 22), that “I saw Mr. Britton at that time 
(1919) and explained to him my financial condition, 
in regard to the depreciation of my securities ” and 
that “I told him that we all thought that conditions 
in Austria would improve again, as we were all 
very hopeful that the currency would go back to 
where it had been before the war” (R. 23). No 
mention of the advances was made in taxpayer’s 
will although that instrument distributed his wealth 
three ways, share and share alike. (R. 14, 32-35.) 
Loans due the estate would have resulted in en¬ 
tirely different distributions than otherwise. In 
the light of such testimony, it requires extreme 
credulity to conclude that the advances were loans. 
The Board, nevertheless, held that since the evi¬ 
dence had been in no way refuted it warranted a 
finding that the money was loaned and was not a 
gift. 
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The Board found as a fact that “the decedent 
kept no books of account as to his transactions with 
Prince Hohenlohe.” (R. 14.) This Court has 
held that the Board’s findings of fact are con¬ 
clusive if supported by any substantial evidence. 
W. K. Henderson Iron Works & Supply Go . v. Blair 
(D. C. App.), 25 P. (2d) 538. 

The Act requires that deductible debts must have 
been ascertained to be worthless during the tax 
year. The Board held that the evidence did not 
warrant a finding that the taxpayer had deter¬ 
mined the debt to be wholly or partially worthless 
in 1921. There is no evidence to show the tax- 
payer ascertained, i. e., learned with certaipty, 
that the advances made to his son-in-law were 
worthless or uncollectible in 1921. The surround¬ 
ing and attending circumstances demonstrate the 
contrary. The Prince’s testimony, previously 
quoted, relative to conditions prevailing in 1.919 
before any of the advances had been made sbjows 
that the Austrian and German securities had ‘^en¬ 
tirely depreciated to practically nothing” (R. 
and that the Prince was very hopeful that the Aus¬ 
trian currency would regain its pre-war value (R. 
23). Treasury Regulations issued by the Com¬ 
missioner of Internal Revenue for use in connec¬ 
tion with the administration of the income tax Ipws 
show that the rates of exchange accepted by the 
Bureau of Internal Revenue for such purposes 
were as follows: 




14 


Value 
of Austrian 
krone in 
terms of 
United States 
money 

Date 

Regulations where published 

$0,006 

Dec. 31,1919 

O. D. 551, C. B. No. 2, p. 61. 

.0024 

Dec. 31,1920 

O. D. 803, C. B. No. 4, p. 60. 

.000389 

Dec. 31,1921 

I. T. 1202, C. B. 1-1, p. 50. 

.000014 

j 

Dec. 30,1922 

I. T. 1544, C. B. H-l, p. 47. 


It does not require close scrutiny of the foregoing 
tabulation to discover that Austrian currency had 
depreciated radically each successive year. The 
taxpayer, making advances from July, 1919, to 
August, 1920, surely was aware of such conditions. 
It is, therefore, obvious that if the worth or col¬ 
lectibility of the loans was determined on the basis 
of the Prince’s holdings of Austrian securities and 
currency, the values of the latter, according to the 
Prince’s own testimony, had “depreciated to prac¬ 
tically nothing” in 1919, and had depreciated so 
much more by the end of 1920 that the loans were 
definitely worthless and uncollectible in 1920 rather 
than in 1921. 

It was testified that “Mr. Britton was kept in 
touch with my financial condition during this 
period. He practically was all the time.” (R. 24.) 
Therefore, if upon investigation the taxpayer 
ascertained or learned with certainty, as required 
by the Act in order to determine worthlessness of 
debts, that the Prince’s Austrian securities and 
currency were worth only $0,006 per krone in 1919, 
similar ascertainment would have disclosed that the 
Prince’s assets were worth only $0.0024 per krone 
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in 1920. The Prince testified that his financial 
condition was much worse in 1921 than in 1920. 
(R. 26.) Examination of the above tabulation 
shows, too, that it was similarly much worse in 
1920 than it was in 1919. In the face of such con¬ 
ditions taxpayer continued to loan money without 
interest, collateral security or understanding as to 
time of repayment. If then the advances repre¬ 
sented worthless debts at all it is apparent they had 
reached a stage of depreciation in 1920 commen¬ 
surate with the Prince’s depreciated securities and 
currency and would, therefore, be deductible, if at 
all, only in the year 1920. But there is no testi¬ 
mony to the effect that the taxpayer made investi¬ 
gation by visiting Austria or otherwise in 1920, fior 
did he deduct the advances as bad debts in his 1920 
tax return. 

With reference to the taxpayer’s investigation of 
the financial condition of the Prince, the latter tes¬ 
tified that the former twice visited Austria, onc^ in 
1925, and the first time in 1921 or 1922 (he was fin- 
certain but he thought in 1921) when the taxpayer 
had “an opportunity to see the conditions of |the 
country and of myself in particular. I think that 
was one of the main reasons for his coming ovfir.” 
(R. 24.) The Prince’s letter of May 2, 1922; to 
the taxpayer, however, disposes of any doubt in the 
matter by stating in the last paragraph, “fWe 
* * * are looking forward to your visit |his 
summer.” (R. 30.) It is obvious, therefore, that 
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taxpayer was not in Austria in 1921 in order to 
ascertain the conditions having to do with the worth 
or collectibility of the advances made to his son-in- 
law. In so far as the record shows, if in the mind 
of the taxpayer the advances were of doubtful 
worth or collectibility at all, he had far more ample 
reasons for believing such was the condition in 1919 
or 1920 than in 1921. 

Appellant states (Brief 17, 19, 21) that because 
of conditions existing in Austria the Prince’s estate 
could not be sold in 1921 because nobody was buying 
any land in Austria at that time, and that, there¬ 
fore, it would have been futile to have attempted to 
sell the land to collect the indebtedness. This con¬ 
tention, however, is put at rest by the Prince’s own 
testimony, “I did not attempt to sell the property 
during the year 1921 at all. In that year, I think 
I still had the delusion that I would make the farm 
pay.” (R. 31.) 

The Board found that the Prince owned a 300- 
acre, ancestral estate in Austria which cost the 
equivalent of $15,000 American money, that the 
Prince was able to purchase it at that price, which 
was far below its real value, because of a favorable 
clause in his grandmother’s will (R. 12), that the 
Prince borrowed $20,000 on the property in 1925, 
and that during 1919 and 1920 and up to the pres¬ 
ent time (1929), the Prince owned Austrian cur¬ 
rency and securities and also had some expectancy 
of inheritance from his family (R. 13). There 
was ample evidence to support these findings. 
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The Prince testified that he purchased the 300- 
acre estate, including a residence in 1920 for $15,000 
which was far below its real value (R. 23, 25, 26), 
that he considered it worth much more than the 
purchase price (R. 23, 26), that the property Was 
mortgaged for $20,000 in 1925 (R. 25, 31), that 
he owned crown securities, the advance of which 
would have made him a wealthy man (R. 26), jhat 
he did not know the cash value of them in 1919, 
1920, and 1921 (R. 31), and that“ should I receive 
estates in expectancy or should I receive a l^rge 
sum for such properties as I now own, I wc^uld 
still feel it my duty to pay the the estate’’ (R 27). 

From the foregoing testimony, it is obvious that 
in 1921 the Prince owned considerable securities 
and currency of undetermined value, that he 
owned an estate purchased at a price of $15,000 
which was far less than its true value, and that he 
mortgaged the estate in 1925 for $20,000 which 
would indicate that its real value was not less than 
$40,000. It goes without saying, therefore, that 
he owned real property, securities, and currency of 
an aggregate value of more than $40,000 which ivas 
several hundred dollars in excess of his indebted¬ 
ness to the taxpayer. It follows that the advances 
were not worthless debts in 1921 but on the con¬ 
trary were owed to the taxpayer by a debtor in 
possession of assets worth far more than the total 
value of the advances. 

Moreover, the burden of proving that the debts 
claimed as deductions were ascertained to be worth- 
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less and without value rested upon the taxpayer. 
Wickwire v. Reinecke, 275 U. S. 101; Botany Mills 
v. Commissioner, 278 U. S. 282; Royal Packing Co. 
v. Commissioner, 22 F. (2d) 536. Furthermore, 
the taxpayer’s determination that a debt is worth¬ 
less is not conclusive as to that fact nor binding 
upon the Board. Reasonable investigation must 
be made of the facts and reasonable inferences 
must be drawn therefrom. Sherman & Bryan v. 
Blair (C. C. A. 2nd), 35 F. (2d) 713; American 
Trust Co. v. Commissioner (C. C. A. 9th), 31 F. 
(2d) 47; Avery v. Commissioner (C. C. A. 5th), 
22 F. (2d) 6. 

In the case of Sherman & Bryan v. Blair (C. 0. 
A. 2nd), 35 F. (2d) 713, where the creditor corpora¬ 
tion, having investigated the condition of its debtor 
in receivership and concluded that a debt owed by 
the latter was wholly worthless, charged the debt 
off its books and deducted it on its income tax re¬ 
turn for its taxable year, the court held the evidence 
did not show that the taxpayer had ascertained the 
debt to be wholly worthless so as to be entitled to 
claim the whole of it as a deduction within the 
meaning of Section 234 (a) (5) of the 1918 Reve¬ 
nue Act (the equivalent to Section 214 (a) (7) of 
the 1921 Act in the instant case). The court stated 
“ ascertain” means to make sure by investigation 
and that the taxpayer in order to charge off the 
debt for tax purposes is required to make reason¬ 
able investigation of the facts and draw a reason- 


19 


able inference from the information thus obtain¬ 
able. The court stated (pp. 715, 716): 

While we have no doubt of the bona fid^s of 
Mr. Sherman’s belief that the debt was 
worthless, we are not convinced that he had 
ascertained it to be worthless, within the 
meaning of the statute. To ascertain }s to 
make sure by investigation, and it is con¬ 
ceded that, to justify charging off a debt for 
tax purposes, the taxpayer must mal^e a 
reasonable investigation of the facts and 
draw a reasonable inference from the infor¬ 
mation thus obtainable. * * *. 

While creditors are not required to be y in¬ 
corrigible optimists,” they may not be jun¬ 
duly pessimistic when claiming deduct ions 
for worthless debts. We are not satisfied 
that the petitioning taxpayer’s determina¬ 
tion that its debt was wholly worthless [was 
a reasonable conclusion after adequate | in¬ 
vestigation. 

In the case of American Trust Co . v. 
sioner (C. C. A. 9th), 31 F. (2d) 47, where the 
payer-bank, on another bank’s irrevocable 
anty of payment for a buyer’s account of a 
quantity of sugar purchased through a third 
at the latter’s request, issued its letter of 
to the seller, and after it refused to accept the 
bank’s revocation of the guaranty was 
to sell the sugar at a loss in making good its 
of credit, when the second bank refused 
covering the price, the court held that the 
bank was not justified in immediately charging off 
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the loss as having been ascertained to be a worth¬ 
less debt under Section 234 (a) (5) of the 1918 
Revenue Act. The court stated that under the Act 
a debt can not be written off as worthless merely 
because it is doubtful but that reasonable and in¬ 
telligent effort must be made to determine its value, 
and the circumstances thus discovered must be such 
as reasonably to generate a belief that it is in fact 
worthless. The court stated (pp. 48-49) : 

The word “ascertain” means to find out, to 
make reasonably certain. Both in popular 
and law dictionaries that is the meaning as¬ 
signed to it. True, the ascertainment need 
not be absolute, nor are a final judgment and 
return nulla bona always prerequisites; and 
a claim may be duly “ascertained” to be 
presently worthless, though later it may turn 
out to be in fact collectible. But a debt can 
not be written off as worthless merely be¬ 
cause it is doubtful. Reasonable and intel¬ 
ligent effort must be made to determine its 
value, and the circumstances thus discovered 
must be such as reasonably to generate the 
belief that it is in fact worthless. 

In Avery v. Commissioner (C. C. A. 5th), 22 F. 
(2d) 6, where the taxpayer claimed to have ascer¬ 
tained debts to be worthless and charged them off 
during the taxable year and the Commissioner dis¬ 
allowed deductions therefor, the court held that a 
taxpayer in order to secure deduction for worth¬ 
less debts under the Revenue Act of 1918 must have 
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charged the debts off in the year in which they vfere 
ascertained to be worthless and can not carry worth¬ 
less accounts on his books as good and then deduct 
them in a year subsequent to the year in which 
he must be presumed to have ascertained their 
worthlessness, the presumption being that [one 
knows what a reasonable person ought to know 
from the facts brought to his attention. The court 
stated that it is the province of the Board of 
Appeals to determine, on review of the circhm- 
stances, whether the taxpayer knew or should l^ave 
known of the worthlessness in a prior year of a 
particular debt sought to be deducted as worthless, 
that the taxpayer’s honesty of belief in ascertain¬ 
ing and charging off the debt is not conclusivd on 
the Board, and that, if the taxpayer’s knowledge 
of the worthlessness of the debt in a prior year ^an 
be proved, its worthlessness can not be said to have 
been ascertained in the subsequent year in which 
it was actually charged off. The court stated (pp. 
7-8): 

The Revenue Act of 1918 (40 Stat. 1057), 
which applies to this case, permits a tax¬ 
payer, in computing net income, to deduct 
debts ascertained to be worthless and charged 
off within the taxable year. The reasonable 
interpretation of the law is that, in ordei* to 
secure a deduction of worthless debts, they 
must be charged off in the year they are as¬ 
certained to be worthless. A man is pre¬ 
sumed to know what a reasonable person 
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ought to know from facts brought to his at¬ 
tention. A taxpayer should not be permit¬ 
ted to close his eyes to the obvious, and to 
carry accounts on his books as good when in 
fact they are worthless, and then deduct 
them in a year subsequent to the one in which 
he must be presumed to have ascertained 
their worthlessness. To do so would enable 
him to withhold deductions in his less pros¬ 
perous years, when they would have little 
effect in reducing his taxes, and then to ap¬ 
ply the accumulation at another time to the 
detriment of the fisc. This would defeat the 
intent and purpose of the law. 

Honesty of belief in the taxpayer is not 
conclusive, nor binding on the board. It is 
the province of the board to determine, on a 
review i of all the facts and circumstances 
surrounding the particular debt sought to 
be deducted, whether the taxpayer knew or 
ought to have known its worthlessness in a 
prior year. If knowledge of the worthless¬ 
ness of a debt sought to be deducted can thus 
be brought home to the taxpayer, it can not 
be said that the worthlessness was ascer¬ 
tained in the subsequent year, when it is 
actually charged off. 

In the case of Selden v. Heiner, 12 F. (2d) 474, 
relied upon by appellant (Br. 18-19), where the 
taxpayer was the principal creditor of two corpora¬ 
tions, practically insolvent, which had engaged in 
the manufacture of a chemical by a new and un¬ 
tried process and after making large expenditures 


23 


the experiment proved an utter failure, the District 
Court, Western District of Pennsylvania, held that 
the taxpayer was entitled to deduct from his income 
as worthless all of the indebtedness above the 
amount of the liquidating dividends of the two 
corporations. That case is distinguishable, how¬ 
ever, in that the debt was truly worthless as it was 
ascertained to be and was charged off within the 
taxable year. 

In the case of Jones v. Commissioner (C. 0. A. 
7th), 38 F. (2d) 550, the taxpayer had advanced 
money to a manufacturing corporation over a 
period of years which included the x years 191j3 to 
1922. The only time the debtor corporation 
showed a profit was in November and December, 
1918. For the years 1918 to its liquidation ^ear 
1922, inclusive, it showed an average annual |loss 
of approximately $30,000. The taxpayer, in ^L921 
and 1922, deducted, under Section 214 (a) (7[) of 
the 1921 Revenue Act, the worthless and uncollect¬ 
ible portion of the debts due from the debtor 
corporation. The court properly allowed partial 
deduction of the bad debts in that the evidence 
showed the taxpayer was fully cognizant of the 
fact that the debts were worthless to the extent of 
the deductions claimed. The case is so readily dis¬ 
tinguishable from the instant case that comment is 
considered unnecessary. 

Appellant cites the case of United States v. 
Whitea Dental Co., 274 U. S. 398, in justification 
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of the deduction herein claimed, and quotes from 
the decision of the court that “a loss may become . 
complete enough for deduction without the tax¬ 
payer’s establishing that there is no possibility of 
an eventual recoupment.” That case, however, is 
clearly distinguishable, since the loss there was for 
the deduction of a bad debt represented by the tax¬ 
payer’s assets and business seized in 1918 by the 
German Government. The Supreme Court decided 
in that case that the taxpayer could have no action 
against the Government for the recovery of the 
property and that even though eventually a portion 
of the loss might be made up through payment from 
the Mixed Claims Commission, as it later developed, 
the taxpayer’s property and stock seized were 
worthless and deductible under the regulations. 
There is no analogy between the two cases. 

It is submitted therefore that the advances made 
by the taxpayer to his son-in-law during 1919 and 
1920, if actually loans as the Board held, were not 
charged off the taxpayer’s books of account nor 
were they ascertained to be worthless during the 
taxable year within the meaning of and as required 
by the taxing statute, and that the Prince, according 
to the testimony, had ample assets in 1921 to have 
repaid in full the advances previously made to him 
by his father-in-law. Moreover, there was ample 
evidence to warrant the Board’s finding that the 
advances to the Prince were not ascertained to be 
worthless debts in 1921. 
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CONCLUSION 

It is therefore respectfully submitted that the 
decision of the Board of Tax Appeals should be 
affirmed. 
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